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ANZSIL Post-Graduate Research Workshop 

2 July 2014 

Moot Court, ANU College of Law 

PROGRAM 

8.45am REGISTRATION & TEA/COFFEE  

9.00am WELCOME & INTRODUCTIONS 

9.15am Session 1: 

HUMAN RIGHTS 

• Simon McKenzie, Melbourne University 

Israeli Settlements in the Palestinian Territories and the 
International Criminal Court 

• Sami Alrashidi, Flinders University 
The Arab Spring and the Relevance of CEDAW to Egypt 
and Tunisia: A Feminist Analysis  

• Leuatea Iiosefa 
Should Cultural Relativism be Institutionalised within the 
Substantive Criminal Law of New Zealand? 

10.45am Morning Tea 

11.15am 

 

Session 2  

PEACEKEEPING AND THE USE OF FORCE 

• Stacey Henderson, University of Adelaide 
Protecting the World’s Children: R2P and Measures 
Less than Force 

• Cassandra Mudgway, University of Canterbury 
Sexual Exploitation by UN Peacekeepers: A Special 
Court for Peacekeeping ‘Crimes’? 

• Marie Aronsson, University of Melbourne 
Unacknowledged Use of Force and the Development of 
Jus ad Bellum- Rwanda’s Support of the M23 Rebellion  
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12.45pm Lunch 

1.30pm Session 3 

INTERNATIONAL LAW 

• Florence Odora, Melbourne Law School 
International Law and Its Institutions: Merchants or 
Mercenaries of Peace? 

• Carolyn Evans, University of New South Wales 
Being Accountable: Why for what and to whom should 
the United Nations Security Council Account for its 
Decisions?  

• Kerryn Brent, University of Newcastle 
The Role of International Law in the Governance of 
Solar Radiation Management Geoengineering  

3.00pm Afternoon Tea 

3.30pm Session 4 

CONTEMPORARY ISSUES IN INTERNATIONAL LAW 

• Aline Jaeckel, The University of New South Wales 
The International Seabed Authority and Marine 
Environmental Protection: Implementing a 
Precautionary Approach 

• Patharawan Chongchit, Monash University 
Argument for Establishment an Appeal Mechanism for 
Investor-State Dispute Settlement under the ICSID 
regime 

• Sara Dehm, University of Melbourne 
Migration and Development 

5.00pm Session 5 

STRATEGIES FOR SUCCESS COMPLETING (AND PASSING) 
THE PhD 

5.30pm CLOSE OF WORKSHOP 
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ABSTRACTS 
 

Session 1   HUMAN RIGHTS 

Simon McKenzie, Melbourne University 
 
Israeli Settlements in the Palestinian Territories and the International Criminal Court 

The Israeli settlements in the Palestinian Territories have been widely seen as illegal under 
international humanitarian law (IHL). This issue will be critically important if the Palestinian 
Territories join as a State Party to the Rome Statute, and make their territory subject to the 
jurisdiction of the International Criminal Court (ICC). This paper will consider the prospect of a 
prosecution of an Israeli national on the basis of the continued existence and expansion of the 
settlements, and in particular an anticipation of the arguments that would be raised in defence 
of such an individual.  

The paper will first address whether IHL, and in particular Geneva Convention IV, the 
convention regulating the behaviour of occupying powers during armed conflict, applies to the 
conduct of Israel in the Palestinian Territories. Its applicability will depend on whether Israel’s 
possession of the Palestinian Territories is deemed an ‘occupation’, a legal characterisation 
disputed by Israel. The viability of Israel’s position will be considered in detail.  

If IHL is applicable to the Palestinian Territories, the question remains as to whether it has 
been breached by the continued existence of the Israeli settlements. In particular, it is 
important to consider whether there has been a transfer of population in the Palestinian 
Territories contrary to Article 49 of the Geneva Convention IV. A close analysis of Article 49, 
taking account of its historical development and recent interpretation, is essential to 
establishing whether Israel’s activities in the Palestinian Territories constitute a breach of the 
Geneva Convention. Finally, if the Israeli settlements in the Palestinian Territories do amount 
to a breach of the IHL, a successful prosecution at the ICC will require that an individual can 
be held responsible. This thesis will address which parts of the Rome Statute may be 
applicable to an Israeli national, and assess the likelihood of the prosecution being able to 
meet the requisite elements of the crimes and the standard of proof. The political ramifications 
of such a prosecution are abundantly clear. Therefore, the legal analysis supporting any 
decision requires the most careful consideration. 
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Sami Alrashidi, Flinders University 

The Arab Spring and the Relevance of CEDAW to Egypt and Tunisia: 
A Feminist Analysis 

Arguments put forward by some theorists could be viewed as justifying the 
reservations made to human rights treaties such as CDEAW by various countries on 
religious or cultural grounds; Egypt and Tunisia are two such countries who have 
made reservations.  The Committee on the Elimination of Discrimination Against 
Women has questioned the need for many of the reservations and has encouraged 
countries to withdraw their reservations. 

My research explores the challenges posed by these theorists as well as 
governments and seeks to determine whether or not there is an appropriate strategy 
to resolve this dispute.  In addition, the paper considers the optimism raised by the 
so-called Arab spring in terms of the furtherance of democracy and the fulfilment of 
human rights obligations, especially the CEDAW.  However, the rise of Islamic 
parties in Egypt and Tunisia and in other Arab countries has created a fear that 
women’s rights in Egypt and Tunisia will be undermined and that we will not witness 
a serious commitment to the application of CEDAW. 

This research attempts to explore the validity of both the optimism and these fears.  
It attempts to answer the following question:  is there any basis for the view that 
Egypt and Tunisia might withdraw their reservations to CEDAW after the so-called 
Arab spring?  My research combines legal doctrinal research, case studies, 
theoretical analysis, and comparative cross-cultural research. 



5 
 

Leuatea Iosefa, University of Canterbury 

Should Cultural Relativism be institutionalised within the Substantive Criminal Law of 
New Zealand? 

The explosion of migration world-wide has created societies in the modern world 
which are more diverse in terms of ethnicity, religion and cultural influences. Modern 
societies are becoming increasingly accommodating of the cultural backgrounds of 
others who are not representative of a particular societies’ dominant population.  

Over the past 50 years there has been a considerable amount of world-wide debate 
surrounding the impacts and consequences of a universality of human rights and 
the differing perspectives on the rule of law against a growing call for the adoption 
of relativist approaches in the development of rules and regulations. Despite all of 
this debate, there appear to be many contrasting opinions as to the merits of each 
approach. This research queries whether there are any notions of commonality or 
compromise which bind us to certain rules on a universal basis which might then 
allow for the cultural influences of an individual to be considered where the 
culpability of such individual is at issue in criminal proceedings? If there are indeed 
areas of compromise between these concepts then what would oblige a state to 
adopt a cultural relativist approach to the development of substantive criminal laws? 
This paper contends that there is validity to the doctrine of cultural relativism 
regardless of the considerable maze of academic discourse on the inter-relationship 
between the rule of law, the universality of human rights, cultural relativism and legal 
pluralism. 

The aim of this paper will then be to use the New Zealand (NZ) legal system as a 
case-study and offer a number of suggestions on:  

(a) How acceptance of a relativist approach can be adopted within the 
substantive criminal legal system of NZ.  

(b) How cultural factors could become a part of the underlying principles which 
a NZ court must necessarily take into consideration in the course of its usual 
processes for dealing with an individual who claims a cultural influence for his 
actions; 

(c)  What, if any, expectations would there be upon NZ legislators, justice 
administrators, cultural experts, courts (particularly the judges) and legal 
practitioners to ensure a workable integration of relativist concepts within the NZ 
criminal justice system? 
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Session 2   PEACEKEEPING AND THE USE OF FORCE 
 
 

Stacey Henderson, The University of Adelaide 

Protecting the World’s Children: R2P and Measures Less Than Force 

My research focuses on the ability of the international community to intercede in 
situations of armed conflict to protect child civilians.  The experience of children 
during armed conflict is not the same as adult civilians, and the long term 
consequences of armed conflict, such as the inability to obtain an education, 
desensitisation to violence, and malnutrition, to name but a few, are far greater on 
children.  International law cannot and should not require the international 
community to sit back and watch an entire generation be lost to the consequences 
of armed conflicts.  The challenge is to identify the principles governing any 
international response and this is what my research seeks to address.  

A great deal of attention has been focussed on the coercive element of the now 
familiar concept of the Responsibility to Protect (R2P) and its predecessor concept 
of humanitarian intervention.  Although many commentators agree that R2P 
supports the use of armed force in furtherance of its noble aim of gaining greater 
respect for human rights, including children’s rights, state practice and opinio juris in 
support of this principle is notoriously patchy.  Measures less than the use of armed 
force, however, which are also supported by R2P, have received less attention.  I 
argue that, consistent with their obligations under R2P, the United Nations Security 
Council and the international community more generally are permitted to intercede 
in armed conflicts in many ways that ultimately serve to protect child civilians but 
are less than the use of armed force.  Such intercession can include targeted 
sanctions, diplomacy and withdrawal of aid funding, all of which are legal 
international responses to armed conflict.   

One example of intercession by the international community which is less than the 
use of force is the regulation of the trade in conventional arms under the 2013 Arms 
Trade Treaty (ATT).  When it enters into force, the ATT will establish internationally 
agreed common standards for the regulation of the trade in conventional arms.  It 
will require States Parties to establish a national control system to regulate the 
export of certain categories of conventional arms (including ammunition and 
components), to maintain national records of arms exports, and to provide annual 
reports on arms transfers.  Article 6(3), in particular, provides that a state party ‘shall 
not authorize any transfer of conventional arms…if it has knowledge at the time of 
authorization that the arms or items would be used in the commission of genocide, 
crimes against humanity, grave breaches of the Geneva Conventions of 1949, 
attacks directed against civilian objects or civilians protected as such, or other war 
crimes as defined by international agreements to which it is a Party’.  Children are 
specifically mentioned in article 7(4) which obliges a state party to ‘take into account 
the risk of the conventional arms…being used to commit or facilitate serious acts of 
gender-based violence or serious acts of violence against women and children’.  
This is entirely consistent with obligations under R2P and serves to protect child 
civilians by restricting the supply of conventional arms to conflict zones. 

This paper will focus on the ATT as an example of intercession by the international 
community that is less than the use of force.  It will also explore other less than use 
force measures such as targeted sanctions, diplomacy and withdrawal of aid 
funding.  I argue that in an interdependent world, states have the ability to legally 
intercede in armed conflicts in many ways short of the use of force, consistent with 
their obligations under R2P, and which can save children’s lives. 
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Cassandra Mudgway, University of Canterbury 

Sexual Exploitation by UN Peacekeepers: A Special Court for Peacekeeping 
“Crimes”? 

Sexual exploitation and abuse (SEA) by UN peacekeepers is not an isolated problem 
but has been present in almost every peacekeeping operation. Early allegations of 
SEA were reported in the early 1990s against peacekeeping personnel stationed in 
Cambodia, Liberia, Sierra Leone and Somalia. A case of particular importance 
involved SEA allegations against peacekeepers in the Democratic Republic of 
Congo (DRC) in 2004. The forms of SEA included prostitution, exchanges of sex for 
food, paedophilia, sexual violence and rape. The gravity and number of abuse 
alleged initiated a high level response from UN officials. 

A culture of SEA is contrary to the UN’s zero-tolerance policy and has been the 
subject of a raft of institutional reforms. Despite this, allegations of SEA continue to 
emerge. The system of accountability for acts of sexual exploitation and abuse is 
complicated due to the many different categories of UN personnel, each with their 
own set of standards and disciplinary measures. In regards to military contingents, it 
is the Troop-Contributing-Country (TCC) that has exclusive jurisdiction to 
investigate, discipline and/or initiate criminal prosecution. Prosecutions by the TCC 
rarely happen or are not reported on. Moreover, the UN is restricted by its 
international agreements with both the contributing state and the host state, in 
particular by the Status-of-Forces Agreements and the Memorandums of 
Understanding. As a result, justice is not “seen” to be done. 

The current responsive mechanism is insufficient to ensure accountability of 
peacekeeping personnel that commit sexual exploitation and abuse. The proposed 
paper explores one possible option to improve accountability, particularly of military 
contingent members, which is the establishment of a special tribunal for UN 
peacekeepers. A tribunal that operates within the territory of the host state will 
address concerns about the absence of justice being “seen to be done” as 
prosecution is sought within the very community where the victim or victims reside. 
Furthermore, there would be less practical difficulties associated with evidence 
gathering and interviewing of witnesses and victims because the trial is not being 
held in another state. 

However, the legal difficulties associated with the concept of such a tribunal lies 
within the notion of jurisdiction; firstly, what sexual crimes would be within the 
jurisdiction of such a tribunal? Would they be those described in the domestic 
criminal law of the host state or the TCC? International criminal law? Or “sexual 
exploitation” as described by the UN? Secondly, how do we reconcile the exclusive 
jurisdiction of the TCC and the need to hold perpetrators to account in the host 
state? Is it possible to split the jurisdiction between components of a hybrid justice 
system (investigation, prosecution, defence, and sentencing) between the host 
state, TCC and the UN? Notwithstanding these issues, a special court for 
peacekeepers may fill the accountability gap and bolster enforcement of the UN’s 
zero-tolerance policy against sexual exploitation and abuse committed by 
peacekeepers. 
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Marie Aronsson, University of Melbourne 

Unacknowledged Use of Force and the Development of Jus ad Bellum – 
Rwanda’s Support of the M23 Rebellion 

This paper explores the reports of and reactions to Rwanda’s support of the March 
23 Movement‘s (M23’s) violent rebellion against the government of the Democratic 
Republic of the Congo from April 2012 to November 2013 through the lens of the 
traditional theory of customary international law as well as rational choice theory, in 
order to gain a better understanding of the ways in which unacknowledged uses of 
force may affect the development of jus ad bellum.  

While Rwanda never publicly acknowledged its support of M23, there is a high 
degree of certainty that the armed group was heavily supported by Rwanda 
throughout the rebellion. Positivistic scholars with a preference for the traditional 
approach to custom as state practice conducted with a sense of legal obligation 
would exclude such acts of support as relevant state practice due to its covert 
nature. Scholars approaching international lawmaking through a rational choice lens 
on the other hand, would place more focus on the public debate regarding the 
rebellion and how the reported support of M23 changed other states’ perceptions of 
Rwanda.  

In examining the debate caused by the rebellion, and contrasting its potential 
influence on international lawmaking within the traditional account of custom and in 
the rational choice theory, this paper concludes that while historically 
unacknowledged operations may have been held irrelevant for international 
lawmaking, more recent understandings of international law demonstrate that covert 
use of force may have a greater potential to alter the law than previously 
understood. 
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Session 3   INTERNATIONAL LAW 
 
 

Florence Odora, Melbourne Law School 

International law and its Institutions: Merchants or Mercenaries of peace? 

The idea of prevention of conflict though not new in international law and the 
international system is evolving in the advent of the responsibility to protect concept 
towards the idea that poverty alleviation and economic development need to be 
resurrected as a prime concern within the prevention framework to tackle root 
causes of conflict. 

The emphasis on economic development and poverty alleviation which calls for 
direct financial and other interventions in developing economies provides a prospect 
for reading the normative and justificatory principles of international law, which 
oscillates between utopia and apologia. 

This paper seeks to integrate the strands of conflict prevention with international law 
and examines International Financial Institutions’ (‘IFIs’) positive responsibility to 
prevent conflict under the responsibility to protect concept specifically, and in 
international law generally. The discussion focuses on the role of the IFIs under the 
responsibility to protect and international law which hinges upon both hard and soft 
law as innovative frameworks for persuading international institutions to comply. 
This approach represents a direct challenge to existing theories adopted by the IFIs 
on compliance with international law on prevention of conflicts in their development 
project and program interventions. 

The paper argues that international law, whose mission is to devise norms and 
processes to promote international and domestic peace and order is put to test 
when international interventions instigate and aggravate humanitarian crisis instead. 

The ability of international law to make a difference in intrastate disputes goes to the 
heart of contemporary debates about the relevance of the responsibility to protect 
and international law to the state’s and international institutions’ decision-making. 
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Carolyn Evans, University of New South Wales 

Being Accountable: Why, for what and to whom should the United 
Nations Security Council account for its decisions? 

The accountability of organisations that are subjects of international law is a matter 
of considerable ongoing debate. In this, international organisations, such as the 
United Nations, are of particular interest given the breadth and depth of potential 
ramifications from their activities.  

The debate regarding international organisations is complicated by the legal 
character of such entities, being comprised of sovereign States, and the uncertain 
limits to the powers of such organisations, given the unsettled state of the ultra vires 
doctrine in public international law.  

From a broad socio-political perspective, such issues may be seen to underpin the 
drive to reform the United Nations, perhaps ultimately to become an actual and 
legitimate global government. In this, how decisions are made is a pivotal issue. 
Access to and participation in such processes are definitive considerations, along 
with their transparency when underway and opportunities for effective review when 
completed. 

However, after a period very substantial but eventually inconclusive activity up to 
around 2005, for example, as to the makeup of the United Nations Security Council, 
for practical purposes the reform drive has stalled.  

From a legal perspective, the accountability debate has been cast largely in the light 
of the narrow confines of responsibility of States for internationally wrongful acts. 
Relatively recently this has been transposed into the Articles on Responsibility of 
International Organisations, of which the UN General Assembly took note in 
December 2011. 

However, scholars and international organisations alike have been lukewarm in their 
response to the Articles, with a variety of concerns expressed over both the 
conceptual approach to formulating the Articles, and the completeness and 
appropriateness of their final content.  

Overall, a substantial gap still remains between accepted norms of legal 
responsibility in international law on the one hand, and the reality of signal lapses in 
accountable decision making on the other - for example, where the consequences 
are human rights violations, or lack of compliance with international humanitarian 
law. 

To contribute to bridging that gap, inductive analysis from a flagship case may 
progress what deductive reasoning from available law has not.  Accordingly, this 
research takes a reform-oriented approach to analysing the decision making 
processes of the United Nations Security Council, with the analysis situated in the 
operative context of the United Nations as an international organisation governed by 
public international law. 
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Kerryn Brent, University of Newcastle 

The Role of International Law in the Governance of Solar 
Radiation Management Geoengineering 

Scientists are developing Solar Radiation Management (SRM) geoengineering as an 
alternative response to anthropogenic climate change. SRM geoengineering is 
designed to counteract rising global mean surface temperatures associated with 
climate change by enhancing the amount of sunlight/energy the Earth reflects into 
space. The most prominent proposal for SRM geoengineering involves mimicking 
the cooling-effect of a large volcanic eruption by injecting minute aerosol particles 
into the stratosphere to reflect incoming sunlight/energy. Any attempt at SRM 
geoengineering will likely pose significant risks for the global environment including 
possible depletion of the stratospheric ozone layer, change to global monsoon 
patterns and a reduction in global precipitation. As scientific research in SRM 
geoengineering moves towards field-testing, pressure is growing within the 
international community for it to be governed. However, there has been little 
research on how the international law system might best contribute to governance 
of SRM geoengineering and in what way existing international laws and principles 
might shape the regulation of this technology.  

This thesis therefore seeks to understand how the international law system can 
effectively govern SRM geoengineering so as to manage the risk of harm to the 
global environment. The scientific, legal and policy literatures generally suggest that 
existing international law rules are unlikely to prevent a state (or even a private 
entity) from attempting SRM geoengineering. The prevailing assumption in these 
literatures is that if states are able to develop and implement the technology, 
international law will not stand in its way. However, fundamental rules within the field 
of international environmental law, such as the no-harm principle, may establish 
state responsibility for trans-boundary harm and even harm to global commons 
areas (such as the atmosphere) from SRM geoengineering. It is puzzling that the 
current scientific and legal policy literatures do not fully engage with the potential of 
the international law system to act as a restraint on unilateral attempts at SRM 
geoengineering. This thesis will therefore firstly examine existing; (i) customary 
international law (ii) treaty provisions and (iii) jus cogens and/or erga omnes 
principles, to clarify the extent to which the current international law system might 
govern attempts at SRM geoengineering. The results of this three-stage enquiry will 
determine the extent to which existing international law rules and principles formally 
apply to the use of SRM geoengineering. 

However, the formal or posited existence of international law rules and principles 
does not necessarily mean that states will comply so that a problem is solved. 
International law rules and principles may be posited, in that they are contained in 
valid sources, however, low levels of compliance by states may blunt their 
effectiveness. The international law system does not possess the same enforcement 
mechanisms as domestic legal systems. In many cases, the international law system 
cannot coerce states to comply with international law rules. It is therefore important 
that current and future international law for governing SRM geoengineering is 
designed so that there is the greatest chance that states will voluntarily comply.  

This thesis will use Brunnée and Toope’s ‘interactional international law’ theoretical 
framework to help understand how existing and future international law rules for the 
governance of SRM geoengineering might promote voluntary compliance. 
Interactional theory is a theory of legal obligation, drawn from the work of Lon Fuller, 
which seeks to explain why states voluntarily comply with some international law 
rules (but not others). The interactional law framework views ‘legal obligation’ as 
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created by the extent to which international law bears fidelity to Fullers’ eight criteria 
of legality and is supported by a practice of legality amongst states and civil society. 
Brunnée and Toope argue that the creation and maintenance of legal obligation is 
the key to establishing legitimate international legal norms that have the best chance 
of voluntary compliance and hence effectiveness. By applying Brunnée and Toope’s 
interactional law theory, the thesis will identify why recognised legal norms, such as 
the no-harm principle, may have little practical influence on the governance and 
development of SRM geoengineering, and how existing norms and treaty provisions 
will need to be developed to shape the behaviour of states and other actors in order 
to manage the risk of harm from SRM geoengineering. This analysis will form the 
basis of recommendations for a future governance regime. 
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Session 4   CONTEMPORARY ISSUES IN INTERNATIONAL LAW 

 

Aline Jaeckel, The University of New South Wales 

The International Seabed Authority and Marine Environmental Protection: 
Implementing a Precautionary Approach 

My doctoral research examines the role of the International Seabed Authority (ISA) in 
protecting the marine environment, with a particular focus on the implementation of 
the precautionary principle. This research sits at the interface of international 
environmental law, the law of the sea, and international institutional law. It arises out 
of a practical need to establish adequate environmental protection measures before 
seabed mineral mining commences on a commercial scale in the very near future.  
Established under Part XI of the 1982 Convention on the Law of the Sea as an 
independent organisation, the ISA administers the international seabed ‘Area’, that 
is ‘the seabed and ocean floor and subsoil thereof, beyond the limits of national 
jurisdiction’, on behalf of humankind. 

This Area, our common heritage of humankind, contains valuable mineral resources, 
such as gold, copper, and manganese, necessary for technological advancements. 
At the same time, the seabed is a unique habitat for life in the deep oceans. 
Magnificent and diverse ecosystems exist on e.g. seamounts and hydrothermal 
vents. Some of these life forms, owing to their extraordinary capabilities to live in 
inhospitable conditions away from the photosynthetic circle of life, are thought to 
hold clues about the origin of life on Earth. 

These precious ecosystems are significantly threatened by plans to mine the deep 
seabed for minerals. 
  
Whilst the legal framework was established in the 1980s, technological and 
economic factors have postponed seabed mining and left the ISA marginalised. 
However, recent changes in these same factors have triggered a rapid increase in 
applications for mineral exploration licenses. In the words of the ISA Secretary-
General:  ‘Over the past two years, the level of interest in deep seabed mining has 
increased rapidly and significantly after decades of being ‘on hold’.’ 

Moreover, the first exploitation operations are scheduled to start in 2016, adding a 
sense of urgency to the matter. 

Against this background, one of the core challenges in regulating this new activity is 
to balance mineral exploitation with environmental protection. Having foreseen the 
need to further develop environmental rules and standards, the drafters of the 
Convention equipped the ISA with the competence to adopt legally binding 
regulations on seabed mining standards and procedures. However, the high level of 
uncertainty as to the precise environmental consequences of deep sea mining 
activities warrants the application of the precautionary principle. In fact, the UN 
General Assembly has called for inter alia the ISA to better integrate precautionary 
biodiversity protection into its work and the Seabed Disputes Chamber, in its 2011 
landmark Advisory Opinion, has provided new momentum for proactive 
implementation of precaution in the seabed regime. 

The question then is, how can precaution be translated from an abstract concept 
into practice and how is the ISA attempting or achieving this? In order to answer this 
question, my research has identified a set of steps to implement precaution, which 
traverse three dimensions: institutional, procedural, and substantial. Building on this 
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theoretical framework, my research analyses (a) how the ISA has included 
precautionary considerations into its decision-making process and institutional 
design and (b) which substantial, protective actions have resulted from this. The aim 
of my thesis is twofold: to provide a case-study on the implementation of precaution 
and to shed some light on ‘one of the least understood (...) international regimes’. 

To this end, I have conducted research both at the ISA itself during its annual 
session in 2013 and at the International Tribunal for the Law of the Sea in Hamburg. 
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Patharawan Chongchit, Monash University 

Argument for Establishment an Appeal Mechanism for Investor-State Dispute 
Settlement under the ICSID Regime 

Foreign investment has been recognised that it provides positive contribution to 
sustainable development of the countries. Investment protections for foreign 
investor are provided under Bilateral Investment Treaties (BITs), the Investment law 
of the Host State, Investment contract between the investor and the Host State and 
also through the Bilateral Free Trade Agreement as well as Regional Trade 
Agreement. 

An examination of recent investment disputes has revealed legitimacy problem in 
International Investment Law in particular inconsistent interpretations of the core 
investment protections by the Tribunals. The specific examples are definition of 
‘investment’ and ‘investor’, ‘expropriation’, ‘fair and equitable treatment’ and 
‘umbrella clause’. The definitions of these terms, in most BITs, are still vague and 
the Tribunals have interpreted and applied these standards differently and finally 
made divergent findings. This problem leads to instability to foreign investor and the 
Host States in the long term. Also, the trend of the problem is foreseeable. 

In order to improve the legitimacy, one option is to redraft the BITs to provide more 
precise definitions of core investment protections. However, this option is not an 
easy task as the concept of each substantive protection is hard to define. Different 
investment policies of States and inequality of bargaining power between 
developing and developed countries in BIT negotiations might also be obstacles. 
Another alternative is to improve legitimacy through jurisprudence constante. In this 
regard, the International Centre for Settlement of Investment Dispute (ICSID) is an 
international organisation that provides a neutral and self-contained forum for 
Investor-State disputes. However, an analysis of current ICSID mechanism reveals 
that the current ICSID mechanism is not going to alleviate the legitimacy problem at 
sufficient degree.  

Then, I look at the World Trade Organisation (WTO) which is an international 
organization that offers a well-established platform for settling the trade dispute.  An 
analysis of analogous WTO case law reveals that the international dispute 
settlement system with appellate mechanism is likely to have improved consistency 
and legitimacy decisions. Thus, I argue that to create appeal mechanism under 
ICSID jurisprudence would be one option to improve legitimacy in international 
investment law. To innovate an appeal mechanism under ICSID, a range of issues of 
procedural that provide fairness and efficiency must be taken into account. 
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Sarah Dehm, University of Melbourne 

Migration and Development 

My thesis offers a genealogy of the idea of ‘migration and development’ in 
international law and institutional thinking. This idea gained popularity in the mid-
1990s, and is increasingly being operationalised and institutionalised by international 
and national governments alike. As a discourse, it is frequently used to rationalise 
guest-worker schemes that provide cheap, deportable and dispensable labour from 
the Third World to industries located in the Global North. As its basic tenets, the 
‘migration and development’ paradigm suggests that migration has ‘development’ 
benefits and that migration can be made to ‘work’ for development by harnessing 
the remittances, skills, idea and identities of migrant workers in order to transform 
Third World countries, economies and citizens into active agents of social and 
political change. Through a critical examination of this paradigm, my thesis 
interrogates the origins of the institutional rationalities underpinning the idea, 
suggesting that it holds together different jurisdictional arrangements based upon 
ideas of sovereignty and statecraft. I also argue that the international administration 
and supervision of migration has been vital in shaping the dynamic between the First 
and Third World, and that contemporary migration governance functions as a way to 
shape and discipline Third World states, their populations and individual citizen-
subjects. 

My thesis traces four ‘constitutive’ or ‘instructive moments’ in the post-WWII period 
that have shaped the international jurisdiction to administer migration, and crafted 
the idea of ‘migration and development’. First I attend to how, in the interwar period, 
the regulation of human movement is made into an international matter through 
jurisdictional schemas that frame national sovereignty as the primary ‘pillar’ of 
international migration law. Such jurisdictional schema have, at their core, on the 
one hand, an attempt to regulate and tame human movement and make it legible to 
modern institutions and on the other hand, to facilitate the ordering of the 
international domain by regulating conflicting claims upon individuals by national 
institutions (eg through principles of nationality and citizenship). 

Second, I examine the early institutional and ideational life of the idiom of 
‘population’ in the immediate post-WWII period and early 1950s. I argue that the 
international fixation on resolving ‘the German question’ and perceptions of 
European over-population through migration schemes gave rise to technical and 
institutional activities that became the early origins of contemporary international 
migration institutional governance. This moment also provided an opportunity for 
rearticulating the form and function of international authority: it created an 
international jurisdiction that treated migrants simultaneously as potential workers 
within a bounded national workforce as well as members of a bounded ‘population’ 
that needed to be supervised. In particular, I detail the role of demographers and 
demographic knowledge in shaping the nascent international institutional rationality 
around mobility and projecting ideas of statecraft for dealing with excessive 
populations and the dangers of nationalism, war and resource shortages. 

The third moment that my thesis charts is the rise and consolidation of human rights 
discourse in the post-Cold War period of the early 1990s. Here I argue that human 
right discourse was central in reimagining the role of the international in 
administering migration as well as the figure of the Third World migrant worker 
subject as an agent for development. In particular, here the moment that my thesis 
tracks is the drafting of the ILO Migrant Worker Convention, as well as the debates 
at the International Conference on Population and Development in Cairo. This 
Conference is conventionally located as the beginnings of the idea of ‘migration and 
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development’; my thesis hopes to resituate this moment by placing it within a longer 
historical context. 

The final chapter of the thesis analyses Australia’s Seasonal Pacific Worker Scheme 
as an instance that institutionalises the idea of ‘migration and development’. In 
particular, I look at how the scheme is animated by particular ideas of human 
security, regionalism, and economic integration. 


