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Event

9.30am

Welcome and opening remarks

10 am

Law and its others

Professor Desmond Manderson, ANU College of Law

Moderator: Dr Dirk Meure, Formerly Senior Lecturer, UNSW Law

Crafting lawful truths: Truth commissions and rival legal forms
>> Valeria Vázquez Guevara*, PhD Candidate, Melbourne Law School

In this interregnum . . . A mythological legal pluralism
>> Dr Shane Chalmers*, McKenzie Postdoctoral Fellow, Melbourne Law School

Searching for the suthor: A legal performative reading of David Foster
Wallace’s unfinished metafictional novel The Pale King
>> Dr Stephen Young*, Teaching Fellow, UNSW Law

Law and origin of finitude
>> Associate Professor Dmitris Vardoulakis, UWS School of Humanities and
Communication Arts

11.30 am

Morning tea

12 pm

Truth and its others
Moderator: Adjunct Professor Robyn Ferrell, Centre for Law Arts and Humanities

‘A science of facts’? A symptomatic reading of the epistemological crisis of
international law
>> Dr Ntina Tzouvala*, Laureate Postdoctoral Fellow, Melbourne Law

Why facts?
>> Michael Yuen, PhD Candidate, ANU School of Philosophy

Critical theory, populism, modern demagogy
>> Associate Professor Paul Jones, ANU College of Arts and Social Sciences

The struggle for the cultural hegemony in the digital economy
>> Aitor Jiminez Gonzalez*, PhD Candidate, Auckland University

1.30 pm

Lunch

2.30 pm

Globalisation and its others
Moderator: Associate Professor Fiona Jenkins, ANU School of Philosophy

Excluding refugees for security reasons and the state of exception
>> Likim Ng, PhD Candidate, ANU College of Law

What do you need to know to live in the world? Global citizenship
education and the politics of knowledge
>> Dr April Biccum, Lecturer, ANU College of Arts and Social Sciences

Sinking feelings
>> Justine Poon, PhD Candidate, ANU College of Law

Public/private distinction under US constitutional law:
A critique through the lens of critical legal studies
>> Pritam Dey, PhD Candidate, Deakin Law School

4 pm

Closing remarks

Professor Desmond Manderson, ANU College of Law

* Supported by the Myint Zan Grant for doctoral and early-career research.

ABSTRACTS

Dr April Biccum
Lecturer, ANU College of Arts and Social Sciences
– april.biccum@anu.edu.au

What do you need to know to live in the
world? Global citizenship education and the
politics of knowledge
Global Citizenship Education “opens people’s eyes and minds
to the realities of the world, and awakens them to bring about
a world of greater justice, equity and human rights for all.”
It has been institutionalised within the global development
paradigm under the sustainable development goals as the
education that will deliver on economic development, global
justice and global security. Marshalling the knowledge of the
violence of global capital gathered by Development NGOs it
offers the production of cosmopolitan subjectivities that can be
simultaneously capitalised upon for better market outcomes
while steering young people away from ‘radical’ anti-systemic
critique and socially engineering appropriate activisms. It has
been justly criticised through Postcolonial, Decolonial, Zizekian
ideology critique, and Ferguson’s “anti-politics machine” as
producing depoliticized neoliberal subjects with sanitized
aggregate and panoptic knowledge that mask the reality and
thwart the capacity for genuine critique. At the same time it
is an ambivalent contradictory assemblage that includes the
epistemological critiques that have been leveraged open by
the interpretive side of the ‘science wars’. Does it contradict
Habermas’ predictions for the emergence of a ‘new’ ideology
which would offer a technocratic justification of the social order
through the production of ‘technocratic consciousness’ or is it
the technocratic domestication of critique?

Dr Shane Chalmers
McKenzie Postdoctoral Fellow,
Melbourne Law School
– shane.chalmers@unimelb.edu.au

Negative Mythology. Or, in this
interregnum . . . a mythological legal pluralism
Can mythology be a form of critical theory in the service of
“right”? Critical theory tends to be set against mythology, its
entire force directed at demythologising reality. No doubt critical
theory remains suspicious of every proclaimed truth, just as
it remains conscious of the immanent potential of reason to
become irrational, as well as of the potential rationality of myth
– but this has hardly led to a critical embrace of mythology. Of
itself, mythology has never been the answer for critical scholars:
whenever reason reverts to mythology, its irrationality must be
exposed; and whenever a myth is encountered, it is valuable to
the extent that it is shown to be rational. But is mythology only
valuable to critical theory as an unintentional configuration of
rationality? Or can mythology, as mythology, be a form of critical

theory? This paper argues that it can, and that Peter Fitzpatrick’s
book, The Mythology of Modern Law (1992), presents such a
model. After addressing how Fitzpatrick’s Mythology is itself a
“negative mythology”, the paper elaborates the critical work that
such mythological critical theory does in the service of right. This
includes – in the case of Fitzpatrick’s Mythology – helping to
create the conditions for a mythological legal pluralism.

Pritam Dey
PhD Candidate, Deakin Law School
– deypr@deakin.edu.au

Public/private distinction under US
Constitutional law: A critique through the
lens of critical legal studies
Majority of Constitutional Scholars argues that debate
surrounding the applicability of horizontal application of rights in
US Constitutional paradigm has been fully resolved through the
Constitutional axion: the state action doctrine. In this research,
I tend to critique the American doctrine by explaining why the
US position is, in fact, closer towards horizontal effect of rights.
My research focuses on understanding the Constitutional text
from Critical Legal Studies axiom. For this purpose, I have
investigated the Duncan Kennedy’s articles, i.e. ‘The Structure
of Blackstone Commentaries’ and ‘The Stages of the Decline
of the Public/Private Distinction’ which unsettles the arguments
of status quo in the debate of horizontal effects of rights. Based
upon the theoretical analysis, I have examined US Supreme
Court judgments through the lens of CLS, i.e. New York Times
v. Sullivan and Shelley v. Kraemer which will show the indirect
effect of constitutional rights on private actors is quite radical by
US Constitutional Law standards. I intend to propose a revised
position on vertical and horizontal effect that incorporates my
analysis of the United States Constitutions.

Aitor Jiminez Gonzalez
PhD Candidate, Auckland University
– ajim101@aucklanduni.ac.nz

The struggle for the cultural hegemony in
the digital economy
In 1934 the Italian Philosopher Antonio Gramsci, coined the
concept ‘American Fordism’ to describe a new system of
production within the capitalist mode of production. What
he witnessed was more than a technical and managerial
transformation based on the standardization of production and
the extensive use of production lines. The new model produced
a new capitalism, a new worker, a new city, a new sexuality,
a new culture. As happened nearly 100 years before, a new
capitalist system of production erupted. Its consequences are
going even deeper than previous capitalist transformations.

The economy of the digital age affects wage labour relations,
and has revolutionised financial markets. It is impacting the real
estate market, both rental and housing. It is also transmuting
personal relations into commodities and mechanisms of
social reproduction.
Big data economies have been identified as the main agents of
the systemic capitalist changes that have been developing since
1970. This is claimed to be an economic, political and societal
transformation equivalent to Fordism. My intention with these
pages is to analyse the ongoing struggles for the dominance of
the Digital Economy through the lens of the Gramscian concept
of cultural hegemony. That is, I will scrutinise the struggles for
the definition of the symbolic and cultural narrative in the new
economic ecosystem, as well as examining the war of positions
for its control. In order to achieve this, the following pages
will examine and classify the intellectual contributions that are
shaping the political grammatology of the Digital Economy.

Valeria Vázquez Guevara
PhD Candidate, Melbourne Law School
– v.vazquezguevara@student.unimelb.edu.au

Crafting lawful truths: Truth commissions
and rival legal forms
Truth commissions are widely considered to be institutional
devices that do not create legal meaning, and instead only
produce the ‘truth’ about violent events that occurred in a
specific place and time. This framing of truth commissions as
‘non-legal’ is based on an understanding that truth commissions
do not adjudicate criminal responsibility. This, however, misses
the most important work that truth commissions do: crafting
lawful truths. In this paper I show how such ‘lawful truths’ are
crafted by the legal forms developed in, and deployed by, truth
commissions, and by extension, why truth commissions must
be understood as juridical institutions. Through an examination
of Chile’s Museo de la Memoria y los Derechos Humanos
(Museum of Memory and Human Rights), the paper illustrates
how truth commissions craft ‘lawful truths’ by hierarchically
ordering an existing legal plurality. Paying close attention to the
Museo’s architectural design and conceptualization, as well as its
museological practices, the analysis shows how this ordering not
only places distinct forms of laws—such as local laws—under
global legal forms—such as international human rights law—but
also silences rival accounts of ‘truth’ and ‘lawfulness’.

Associate Professor Paul Jones
ANU College of Arts and Social Sciences
– paul.jones@anu.edu.au

Critical theory, populism, modern demagogy
Critical Theory ≠ Critical Philosophy In his 1931 inaugural lecture
Adorno recommended critical philosophers respond to analytic
philosophy’s already-consolidating fascination with the natural

sciences by opening a dialogue with sociology. Sociology
accordingly figured prominently in the work of the founding
generation of critical theorists, ranging from their employment of
Weberian themes to their empirical research programmes. This
sociological dimension has been overshadowed or forgotten.
Much of the interpretative literature on critical theory has been
dominated by philosophers and much orthodox sociology has
resisted affiliation with the critical theory project.
This set of tensions will be exemplified by the relevance of the
first generation’s work on demagogic speech and ‘propaganda’
(aka ‘fake news’) to the current crisis of understanding populism.

Likim Ng
PhD Candidate, ANU College of Law
– likim.ng@anu.edu.au

Excluding refugees for security reasons and
the state of exception
Under the Refugee Convention, states can exclude asylum
seekers from refugee status if they have committed international
crimes. I look at how Article 1F otherwise known as the exclusion
clause taken on the burden of a national security provision and
the consequences for fair trial protections.
From the lens of Agamben, the exclusion clause can be seen
as the exception to the Refugee Convention, where these
asylum seekers would otherwise fall under the protection of the
Convention. The exceptional circumstances of asylum seekers
who have committed international crimes are marked by the
concentration of power by decision makers who determine
whether emergency action needs to be taken.

Justine Poon
PhD Candidate, ANU College of Law
– justine.poon@anu.edu.au

Sinking feelings
Videos of sinkholes suddenly appearing will always go viral. The
ungrounding is unsettling - a metaphor come aggressively to life,
but which then immediately enters the virtual. Today, it seems
like “morbid symptoms” in politics are opening up like sinkholes
everywhere. But this feeling of perpetual and personalised
crisis is itself a symptom of the way life has been atomised by
intersecting forces of technology and political narcissism.
Narcocapitalism (De Sutter, 2018), argues that life under
conditions of capitalism is characterised by the management of
excess emotions and the attempt to limit the political potential
of the excitation of bodies being together in a crowd. Crowds
are suspicious – unruly, regressive, and dangerous. Containment
and management are the core principles for a political class that
aims to keep the capacity to do anything away from the masses.

I will suggest that trying to contain the unruliness of errant bodies
also harms the conditions for desire, action, and politics. This
is done through ideology and the wholesale capture of data
that (cl)aims to know us better than we know ourselves. Identity
becomes identification in the logic of policing uncertainty and
difference. The ceaseless burrowing thinking of critical theory
may get maligned as nothing but sinkholes, but it confronts us
with the vertigo we should have felt all along.

its utility. The radical potential of such a conception of the law
is clear when we read Epicurus saying that the law is legitimate
only so long as it is useful for the community.

Dr Ntina Tzouvala

Searching for the author: A legal
performative reading of David Foster
Wallace’s unfinished metafictional novel
The Pale King

Laureate Postdoctoral Fellow, Melbourne Law
– konstantina.tzouvala@unimelbourne.edu.au

‘A science of facts’? A symptomatic reading
of the epistemological crisis of international
law
In 1885 Gustave Rolin-Jaequemyns, a founding member of
the Institut de Droit International, reassured his colleagues that
theirs was ‘a science of facts’. As they broke with the explicitly
Christian foundations of the ‘law of nations’, international
lawyers turned to a rhetoric of facts and mobilised the ‘historical
school’ of jurisprudence, comparativism, and ethnology to
support international law’s purported factual, and by implication,
objective and superior, grounding. Importantly,19th-century
international lawyers grounded the ‘standard of civilisation’
precisely on such a purported facticity. Fast forward to 2018.
Revising the constant oscillation of the discipline between law
and facts, my intervention claims that epistemological crisis is,
in fact, at the centre of the liberal and neoliberal international
legal order as such. The problem, however, only becomes
intelligible when we start asking the relevant legal texts questions
that they themselves suppress: questions about the uncertain
authority of international law as well as its entanglement with
unacknowledged protocols of knowing the world.

Associate Professor
Dimitris Vardoulakis
UWS School of Humanities and Communication Arts
– D.Vardoulakis@westernsydney.edu.au

Law and origin of finitude
Traditionally, there are two distinct ways of identifying the origin
of the law: either theologically through revelation, or politically
through a founding act that is often conceived in terms of
violence. These two sources are on occasion combined, as
in the case of Moses’s Tablets. By contrast, Spinoza says in
Chapter 4 of the Theological Political Treatise that the law should
be defined “as a logic of living [ratio vivendi] that one prescribes
to oneself or to others for some end.” How exactly does the
predicate of the law, ratio vivendi, escape the theologico-political
narrative about the origins of legality? I will argue that Spinoza
relies on the epicurean understanding of defining law through

Dr Stephen Young
Teaching Fellow, UNSW Law
– stephen.young@unsw.edu.au

Within literary circles nearly everyone laments that Wallace’s
The Pale King: an unfinished novel is, in fact, unfinished. But
knowing of Wallace’s familiarity with Barthes’ essay ‘The Death
of the Author’ and that he provided a draft to his editor before he
committed suicide, it is worth asking whether it be both finished
and unfinished? If so, what is the role of law in creating such
an oddity? This article provides a legal performative reading of
The Pale King to search for the ostensibly titular character by
asking ‘Who is the Pale King?’ The answer provided here is
‘the law’, the spectral sovereign authority that haunts this text,
one the putative author shapes, which also shapes its author(s).
Identifying and treating ‘the law’ as a character reveals that
author is both constructed and deconstructed, subject and
free, false and real. Importantly, it also reveals that metafictional
literature – the multiple layers of authority and authorship – relies
on a nexus of sovereignty-author-law.

Michael Yuen
PhD Candidate, ANU School of Philosophy
– Michael@michaelyuen.com.au

Why facts?
Facts matter again. Some facts are true — independent of our
relation to them understood as our languages, signs and cultural
norms involved in producing or knowing them. This claim is
central to contemporary realism’s view, for example, as typified
by Meillassoux claim that “we can get out of ourselves to grasp
the in itself, to know what is whether we are or not” (Meillassoux
2008, 27). Whatever can be said for or against this claim, it
raises another question.
Why do facts matter? Contemporary realists rarely understand
the import of facts in terms of theories of science, intentionality,
semantics or moral values — domains that traditionally take
facts as important. In critical theory, I propose we understand the
import of facts along (at least) five dimensions. I argue the import
of facts lies in providing a way to: update contingency, move
past interpretation, confront conspiracy through incorporating
science into our theories, update biology in our theories and
critique property. If my analysis is correct, realism offers insights
into the world we live along these dimensions.
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