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The role of Australian courts as archives has grown in importance over the past 35 
years. In particular, federal superior courts of record, such as the Federal Court, are 
responsible for the creation, curation and administration of access to an archive of 
public records of immense social, cultural and national significance. However, this 
role of the court as an archive may be in tension with the court’s legal and 
democratic role in recording the claims and disputes of a diverse society. For 
example, courts are guided by the civil law principle of ‘open court’ that encourages 
the public to witness the court’s functions in order to promote the rule of law and so 
that justice can be seen to be done. Yet they must also respond to competing legal 
imperatives that arise because of their diverse jurisdictions and guiding principles, 
notably, the right of individual litigants to privacy, the need to respect Indigenous 
control of cultural knowledge, the maintenance of legal professional privilege and the 
protection of copyright.  
 
In this paper, we will provide an overview of an ARC Discovery research project that 
involves the first scholarly investigation of the role of Australian federal superior 
courts of record as significant national archives. The Court as Archive project will 
clarify the legal and civic responsibilities of federal courts, offering an account of the 
archive's significance and provide principles for the administration of court records 
that respond to the competing legal and civic demands of contemporary Australian 
society. 
 

 

Professor Kim Rubenstein is Director of the Centre for International and Public law 
(CIPL) in the ANU College of Law and this research project evolved from a CIPL 
seminar held several years ago around Dr Ann Genovese, Professor Ann Curthoys 
and Dr Alexander Reilly’s book 'Rights and redemption: History, law and Indigenous 
people', (2008). 

Dr Ann Genovese is an interdisciplinary scholar, who holds both law 
and history degrees. Her research interrogates in different ways the history and 
theory of the relationship between Australian law, the State and political culture. 

Dr Trish Luker is a UTS Chancellor’s Postdoctoral Fellow in the Faculty of Law, 
University of Technology, Sydney. Her research project, entitled 'Reading the 
Archive: Use of Historical Documents as Evidence in Law', is concerned with the use 
and interpretation of archival records and other historical documents as sources of 
evidence and proof in law, complementing Court as Archive Project. 
 


