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TYLER is a city of about 85,000 people in Texas, about 150km east of Dallas. An unlikely place to find a Californian lawyer for Australia's major public research agency arguing that a Japanese company has infringed its patent. That's what happened on August 15, when Judge Leonard Davis heard CSIRO's case that Buffalo Technology had used CSIRO's patented wireless technology in some of its devices without paying for the use of the technology. Judge Davis is the reason the case is being heard in Tyler. His Eastern District Court is a popular venue for IT patent disputes, because he has degrees in mathematics and management as well as law. CSIRO is asking him to decide the case on the technical facts rather than refer it to a full trial, which may involve an inexpert jury. They chose a judge with the expertise to make that kind of decision. 

For Judge Davis, it may be just another techie case, but for CSIRO it is a big deal, as its chief executive, Dr Geoff Garrett, tries to fulfill his pledge to dramatically increase revenue from commercialisation of research. CSIRO instigated the action against Buffalo because it is a comparatively small company that may have chosen to pay retrospective royalties and avoid a legal stoush. That precedent could then have been used to prise similar deals from other companies that CSIRO claims have also infringed its patent. But Buffalo didn't blink, which is why the hearing before Judge Davis occurred last month, more than two years after CSIRO filed its complaint. Separately, a group of huge companies - Microsoft, Dell, Intel, Hewlett Packard, and Netgear - has weighed in with a countersuit against CSIRO in the Californian courts. Last month CSIRO lost a bid to have that case tossed out on the grounds that as an agency of a foreign government it was immune from the court's jurisdiction. So CSIRO has a fight on two fronts.

A favourable judgement from Judge Davis would not end the matter - appeals are expected whatever the verdict - but it would certainly give CSIRO justification for the course it has followed. According to Dr Matthew Rimmer, an intellectual property specialist at the ANU School of Law, a summary judgement would be a big victory for CSIRO, but the most likely outcome is a decision that there is enough evidence for it to go to trial on the question of ''obviousness''. This turns on whether the invention would have been obvious to someone expert in wireless technology when the patent application was lodged more than 10 years ago. ''That kind of judgement will be quite a technical one,'' Rimmer said. The transcript of the hearing reveals the complex and specialised nature of the argument, both in terms of the technology and patent law.
