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The High Court has yet to resolve a clash of paradigms pervading the reasoning in Street v Queensland Bar Association, the leading case on the Constitution’s s 117 prohibition of interstate residence discrimination. Some among the seven separate judgments in that case invoked deontogical reasoning in viewing s 117 as a non-discrimination rule grounded in concern for the individual. Others understood the provision through a consequentialist prism, viewing its protection of individuals as nothing more than a vehicle for securing federal-structural goals. Neither view clearly prevailed in Street or in subsequent cases. This article explains why a federal-structural understanding of s 117 should be favoured, for reasons of constitutional principle and of consistency with other areas of constitutional law. It also considers what that means for s 117’s application in the future, as to the kinds of evidence, reasoning, and comparative guidance that will be most pertinent. 


Introduction 
The High Court’s most recent encounter with s 117 of the Constitution, in Sweedman v Transport Accident Commission,
 did nothing to resolve the conceptual confusion that the Court introduced into this area in the landmark case of Street v Queensland Bar Association.
 This article explores the nature of the fundamental disagreement that permeates Street and explains how the High Court should resolve that disagreement.

While Street was a revolutionary case, modernising and breathing life into a previously emaciated corner of the Constitution, the intense contestation of ideas that took place around the key issues is reflected in seven separate judgments. Later judicial consideration and scholarship has understandably viewed this multiplicity of judgments as a minefield to be negotiated with the greatest care.

To the extent that s 117 scholarship has engaged with the difficulties inherent in Street, it has generally focused upon the most obvious locus of disagreement among the seven judgments, being the nature and scope of the exceptions
 to s 117’s operation.
 This article focuses instead on a different schism, one that is analytically prior to the concern with exceptions and goes to the very root of Australia’s constitutional system. 

This prior disagreement relates to the nature and source of the non-discrimination rule itself. In exploring it I will employ the philosopher’s distinction between deontological and consequentialist normative reasoning and values, along with a parallel distinction between valuing individual rights intrinsically and instrumentally. Essentially, I will contend that some members of the High Court in Street engaged in deontogical reasoning in viewing s 117 as a non-discrimination rule grounded in concern for the individual. Others, meanwhile, understood the provision through a consequentialist prism, viewing its protection of individuals as nothing more than a vehicle for securing federal-structural goals. 

Those familiar with Australian constitutional law will recognise immediately that my subject matter here is just one corner of a broader story played out in the High Court over the last 20 years. That story is the attempt by some judges during the period of the Mason Court to install a new understanding of the Australian constitutional compact, one in which individuals would be a central concern and the rights of individuals would be accorded intrinsic worth. As others have noted, these efforts were partly leavened by the suggested emergence of "popular sovereignty" after the Australia Act reforms.
 But these developments also involved enthusiasm for progressivist tools of constitutional interpretation as well a revisionist view of constitutional history.

While those efforts have faltered and the "new constitutional law"
 has been rejected in other areas of the High Court’s constitutional jurisprudence, this resolution has yet to be reached in the s 117 context. Although many would say, instinctively, that the current Court would reject any deontologically inspired footing for s 117, the Court has been curiously reluctant to confirm as much. It has passed up two opportunities since Street to clarify the provision's nature and remove resulting uncertainties about its application. In the most recent case of Sweedman, moreover, a majority of the Court provided some nourishment to the deontologically reasoned threads that emerged in Street, with a roundabout endorsement of Gaudron J's position in the earlier case. It may be that deep-rooted ambiguity in the Street decision has been overlooked, due in part to the complicating choice of law issues arising in the cases heard since Street. These have forged unlikely alliances and distracted the Court from the problems bedevilling its s 117 jurisprudence. In any case, a cleanup of the area is now overdue.

This article is organised as follows. In Part 1 I explain the Court's approach to s 117 both before and after Street and examine in more detail the reasoning in that case. In Part 2, I introduce the distinction between deontologically and consequentially grounded normative reasoning, explain how each perspective may feed an alternate conception of s 117 and explore Street through this prism. I then proceed in Part 3 to explain why a consequentialist understanding of s 117 should be favoured, for reasons of constitutional principle and of consistency with other areas of the Court's constitutional jurisprudence. Finally, in Part 4, I consider what that clarification would mean for s 117’s application in the future, as to the kinds of evidence, reasoning, and comparative guidance that will be most pertinent to s 117 analysis. In concluding, I stress that my position does not amount to a rejection of the value of deontic constitutional rights, either generally or specifically in relation to discrimination. Rather, my analysis of s 117 simply reveals it as an unsuitable repository for that aspiration.

1 Section 117’s evolution as a non-discrimination rule

a)
drafting and early interpretation

Section 117 of the Australian Constitution is unique among that document's non-discrimination provisions, in being directed specifically to the position of individuals. It provides:

A subject of the Queen, resident in any State, shall not be subject in any other State to any disability or discrimination which would not be equally applicable to him if he were a subject of the Queen resident in any other State.

A draft provision widely recognised as the forerunner to s 117 was proposed by Andrew Inglis Clark and added to the original draft bill by the drafting subcommittee of the 1891 Convention. This provision read "A State shall not make or enforce any law abridging any privilege or immunity of citizens of other States of the Commonwealth, nor shall a State deny to any person, within its jurisdiction, the equal protection of the laws." That draft was inspired by and modelled on two provisions contained in the Constitution of the United States – the Art IV s 2 "Privileges and Immunities Clause” and the Fourteenth Amendment "Equal Protection Clause”.
 However, this broadly-cast protection against discrimination was ultimately rejected in favour of something much more narrowly focused. The provision was pruned severely and eventually deleted at the 1898 Melbourne Session of the Convention Debates, where later the present text of s 117 was adopted. The Debates indicate that most of the framers accepted the received English wisdom that representative democracy provided sufficient protection for individuals.
 On the specific question of discrimination, a majority of framers at the 1898 Convention were reluctant to fetter the new States' capacity to discriminate on the basis of race, as had been common practice in the pre-federation Colonies.
 It was for this reason that s 117, as finally adopted, prohibited discrimination on only one ground – out-of-State residence. 

The High Court's early consideration of s 117 gave the provision a very narrow construction. In the first case invoking s 117, Davies and Jones v Western Australia,
 the Court upheld an estate tax that applied at a higher rate to beneficiaries not "residents of and domiciled in Western Australia".
 As the criterion of operation was residence and domicile, rather than residence alone, s 117 was considered inapplicable. Some 70 years later, in Henry v Boehm,
 the Court rejected a s 117 challenge to South Australian Rules of Court regulating lawyers' admission to practice. Applicants previously admitted in another State were required to reside in South Australia for at least three months before filing for admission there. Such applicants were then granted conditional admission, and had to continue residing in South Australia for a further 12 months in order to qualify for absolute admission.
 These rules were challenged by a Victorian solicitor seeking admission in South Australia. A majority of the Court, with only Stephen J dissenting, found that s 117 was not triggered because the residence requirements applied equally to residents of South Australia previously admitted elsewhere. It was this narrow, formalistic, interpretation that confronted the Mason Court when s 117 came before it in Street. 

b)
reinterpretation in Street v Queensland Bar Association

Street is widely regarded as one the most significant decisions of the Mason Court. All members of the Court chose to overrule earlier authority, construing s 117 in a new and more expansive way. The plaintiff Alexander Whistler Street practised as a barrister in several States, though predominantly in New South Wales. His application to be admitted to the Queensland bar was refused because he would not give an undertaking to relocate his place of residence to that State. The plaintiff appealed to the High Court, claiming that the relevant Queensland rule amounted to discrimination on the ground of his out-of-State residence, against which s 117 of the Constitution protected him. The Court was unanimous in allowing the appeal, overruling Henry v Boehm and announcing a new set of principles governing the operation of s 117.

Even while each of the deciding judges wrote separately, all agreed that, as Mason CJ put it, s 117 "renders a disability or discrimination invalid if the notional fact of residence within the legislating State would effectively remove the disability or discrimination or substantially deprive it of its onerous nature."
 As this formulation indicates, there were two key aspects of common ground. First, all judges agreed that s 117 is concerned with the substantive effect that a law has on out-of-State residents, rather than merely the legal form in which the relevant restriction is expressed.
 Second, all agreed that the comparison required by s 117 does not implicate actual in-State residents, but rather involves constructing a hypothetical comparator. A comparison is drawn between the relevant individual, on the one hand, and a hypothetical person sharing all that individual's attributes except for out-of-State residence, on the other.

Each of the judgments delivered in Street conceded that s 117's operation is subject to certain limitations, that is, not all instances of a State's discriminating against out-of-State residents would be countered by the constitutional immunity. The right to vote in elections for a State legislature or for State Senate representatives, for instance, was widely cited as a context in which discrimination against out-of-State residents could not possibly trigger s 117.
 While views as to the nature and scope of the limitations upon s 117 varied considerably, it is possible to distil two distinct approaches from the judgments.
 Some explained the limitations as a consequence of federalism, deriving the limitations by necessary implication from the status of the States as autonomous political units. Mason CJ, for example, considered that the "preservation of the autonomy of the States demands ... the exclusion of out-of-State residents from the enjoyment of rights naturally and exclusively associated with residence in a State”.

The alternative approach involved deriving necessary limitations from the nature of discrimination as a legal concept. According to the clearest exponent, Gaudron J:

The limits to the protection afforded by s 117 are ... to be ascertained by reference to the expression "disability or discrimination" rather than by identification of interests pertaining to national unity or by reference to the federal object attending s 117.

In Gaudron J’s view the term "discrimination", when used in its legal sense, describes only those instances of differentiation between different classes or groups that turn on "considerations which are irrelevant to the object to be attained". Accordingly, different treatment that is "appropriate to a relevant difference" cannot properly be labelled discrimination.

c)
rights-protective rhetoric in Street

While the previous s provided a broad overview of the decision in Street, I will in this s focus on the language employed in individual judgments. An examination of that language reveals significant disagreement among the judges as to the nature and purpose of s 117.

All of the judgments delivered in Street employ, in varying degrees, the rhetoric of individual rights in building the case for reinterpretation of s 117. On one level, there was essential unanimity – all judges indicated that s 117’s focus on individuals provides support for a substance-focused approach and for the use of a hypothetical comparator, those being the two key planks in the redefinition of the provision as noted above. However, as to deeper questions, regarding how central individuals actually are on a purposive view of s 117, opinions seemed to divide into two broad camps.

Most enthusiastic about the centrality of the individual are the judgments of Justices Deane, Toohey and Gaudron.
 Deane J opened his reasons with the observation that "[t]he Constitution contains a significant number of express or implied guarantees of rights and immunities", among which he insisted s 117 should be counted.
 Deane J did concede a second role to the provision – while it "serve[s] the function of advancing or protecting ... the equality of the citizen", it is also a "structural provision directed to the promotion of national economic and social cohesion".
 In Deane J's judgment, however, it is the former characteristic that dominates his approach to construing and applying the provision. He contended that s 117, as a "constitutional guarantee", calls for a generous and broad construction "suitable to give to individuals the full measure” of the right thus protected.
 Generally speaking, then, his approach was based on a literal reading of the constitutional text informed by contemporary rights-protective considerations.

Toohey J, also taking a rights-focused approach, formed a similar view about the text of s 117, insisting that the provision on its face "appear[s] no less capable of amounting to a significant constitutional guarantee than [equivalent] American provisions”.
 However, unlike other members of the Court, Toohey J saw potential to harness historical evidence in the service of an individual rights-protective interpretation of s 117. He insisted that individual rights protection, even while not the sole or primary concern, was nevertheless one of the concerns motivating the framers of the Constitution. He further insisted that this rights-protective rationale had not been entirely expunged from s 117 in the course of its redrafting.
 While, he said, "it is true that in its terminology s 117 is the product of compromise ... there is nothing to suggest that it represented any compromise of the principle that Australia was to be a commonwealth in which the law was to apply equally to all its citizens”.
 And so, he said, given that s 117 can legitimately, even by reference to history, be "seen as a constitutional guarantee of equal rights for all citizens”, it deserves a broad construction.

Gaudron J likewise favoured a broad, rights-protective reach for s 117, though her route to those conclusions was somewhat different. Her approach focused on the modern legal meaning of the term "discrimination", in light of which s 117 took its rights-protective flavour.
 In attributing meaning to the concept of discrimination, Gaudron J drew on leading decisions in international human rights jurisprudence, which led her to count s 117 among the Constitution's "guarantees of freedom".
 She found the provision's "purpose and effect, namely, protection against disability or discrimination” was clear on its face, such that resort to historical interpretive aids was unnecessary.
 As was noted in the previous section, this rejection of history was central to Gaudron J's construction of the exceptions to s 117.
  
Brennan J, while more cautious in the deployment of individual rights rhetoric,
 nevertheless arrives at an interpretation of s 117 that emphasises the provision's rights-protective potential over its federal-structural purpose. This is most evident in the contrast that he draws between sections 92 and 117, noting that while the "object of s 92 is to secure the freedom of markets ... the object of s 117 is to secure equal treatment for the individuals whom it protects."
 He went on to refer to s 117 as a "personal immunity" and "constitutional guarantee".
 Even so, Brennan J was prepared to acknowledge s 117’s federal-structural significance. While maintaining that s 117 is "a guarantee of equal treatment under the law”, he nevertheless conceded that this guarantee:

supplements the freedom of interstate intercourse, which is secured by s 92. Sections 92 and 117 are the constitutional pillars of the legal and social unity of the Australian people ... Subject to an exception of necessity, equality of treatment within each State of the subjects of the Queen resident in any State is a basic doctrine of the Constitution and a fundamental feature of the federation.

Other members of the Street Court were considerably less enthusiastic about a rights-focused approach, their references to the individual rights-protective function of s 117 being qualified carefully by reference to the provision's federal-structural purpose. Mason CJ described s 117 as "an individual right to non-discriminatory treatment [that] would bring into existence a national unity and a national sense of identity"
 – a provision "dealing with individual rights central to federation."
 Later, when discussing the comparability of the Privileges and Immunities Clause which appears in the original United States Constitution, Mason CJ added the following:

[T]here is not the same foundation for saying that s 117 was intended to protect fundamental rights as there is in the case of Art IV, s 2 [of the US Constitution]. The Australian Constitution contains very few provisions guaranteeing fundamental rights. The consequence is that s 117 must be understood as providing protection in relation to rights generally. But, as is accepted in the United States, that protection should be seen as serving the object of nationhood and national unity.

Dawson J, while acknowledging s 117 to be "one of the few provisions of the Constitution which speaks in terms of individual freedoms rather than of legislative power", nevertheless emphasised that its "purpose is a federal one".
 McHugh J made the same point in even stronger terms. "Despite the width of its language", he said, "s 117 was not intended as a human rights charter for interstate residents."
 It was particularly significant, in McHugh J's view, that s 117 "does not prohibit a State from subjecting an interstate resident to disabilities or discriminations to which State residents in identical circumstances are subject."
 It was, then, in light of this federal purpose that McHugh J considered s 117 "a great constitutional protection for the residents of this country."

When taken together, these various statements on the position of individuals under s 117 reveal a significant tension lurking within Street. The tension exists not only between judgments but also within them. There is an uneasy truce imposed between the demands of s 117's textual focus upon individuals, on the one hand, and indications of a federal-structural purpose in the provision's context and history, on the other. More recent High Court cases dealing with s 117 have sidestepped this uncertainty at the core of the new doctrine. It is to these more recent cases that I will now turn.

d)
sidestepping the problem: case law since Street

Since Street, the High Court has considered s 117 in two cases. While both cases were complicated by cross-cutting choice of law issues, they nevertheless represent opportunities missed – opportunities, that is, to revisit and resolve the fundamental disagreement that emerged in Street.

In Goryl v Greyhound Australia Pty Ltd,
 s 117 was applied to protect a New South Wales resident from discriminatory arrangements imposed by s 20 of the Motor Vehicles Insurance Act 1936 (Qld). The plaintiff sued the respondent for personal injury in a Queensland court. Section 20 limited the plaintiff's damages to what she, as a New South Wales resident, could have recovered in a New South Wales court – whereas a Queensland resident could have won higher damages for the same injuries. The High Court was unanimous in finding that s 117 operated to immunise the plaintiff against the discrimination. However, the s 117 issue was to a significant extent overshadowed by the revisiting of an earlier battle about the correct choice of law principle in the circumstances.
 This preoccupation meant that the decision contributed very little to resolving the s 117 issues left open in Street. 

Critical commentary on the Goryl case has generally focused upon Dawson and Toohey JJ's attempt to gloss over the different formulations of the limitations upon s 117’s reach articulated in Street, which they downplayed as differences of "approach rather than principle."
 While Goryl was indeed an unsatisfactory resolution of that loose end, it proved even less helpful on the question of s 117's underpinnings. 

The alliances that formed among the judges seemed to be determined by their respective positions on this choice of law issue, which made for some strange bedfellows on the s 117 issue. Strangest of all was the joint judgment of Dawson & Toohey JJ. Their reasons in Goryl, imbued with the rhetoric of federalism, bore a much closer resemblance to Dawson J's position in Street than to the starkly different reasons of Toohey J. In particular, they describe s 117's object as being "to foster the concept of Australian nationhood", nominating this as the principle that should guide the Court in mapping the outer limits of the provision's reach.
 They made no mention at all of the individual rights-protective potential that Toohey J had seen in s 117 in Street. 

The only other judgment in Goryl making reference to the nature and purpose of s 117 was that of McHugh J. Yet he, like Toohey J, came out with a statement seemingly at odds with the position he had taken in Street. He called s 117 "a fundamental constitutional guarantee which seeks to preserve equality of treatment".
 In Street, however, he had been thoroughly unforgiving of similar sentiments expressed in other judgments, observing that "s 117 was not intended as a human rights charter for interstate residents".
 

Following Goryl, twelve years passed before s 117 again came before the High Court in Sweedman v Transport Accident Commission.
 That case involved a claim that Victorian motor vehicle accident compensation arrangements discriminated against an out-of-state resident, whose vehicle was not registered in Victoria and who therefore did not enjoy a statutory indemnification against recovery proceedings brought by the Commission. The leading judgment of Nettle JA in the court below, highlighting the confused state of s 117 jurisprudence, resorted to extracting tests from each of the seven judgments in Street and applying them all sequentially.
 Yet despite this big hint that clarification was needed, the High Court's reasons in Sweedman again disappointed. 

As had been the case in Goryl, the Court in Sweedman was preoccupied by choice of law questions such that s 117 became a secondary focus. The joint judgment of Gleeson CJ, Gummow, Kirby and Hayne JJ devoted a mere 13 paragraphs to the s 117 issue – slim pickings for observers seeking guidance on the unanswered questions surrounding that provision. The judgment certainly said nothing explicit regarding s 117's underpinning rationale. Its declared starting point was a search for the "discrimen" by reference to which the impugned law distinguished those persons who were indemnified from those who were not.
 The relevant discrimen in this case was found to be the place of a vehicle's registration, rather than the place of a person's residence.
 On this basis, the joint judgment denied that the differential treatment was "attributable to" State-of-residence. This, in turn, meant that it was "unnecessary to consider" the nature and scope of exceptions to s 117's reach.
 The decision is thus a frustrating, yet all to unremarkable, instance of the Gleeson Court's renewed zeal for legalism and characterisation-based resolution of constitutional questions.
 

And so the uncertainty at the core of s 117 remains, despite the High Court's two opportunities to resolve it. Neither Goryl nor Sweedman clarifies whether s 117 is principally about the protection of individual rights or, rather, about safeguarding federal structures. In the next s of this article, I explore conceptual tools that can assist in understanding the nature of the question left unanswered in Street.

2
Individuals as constitutional ends and means

a)
deontological and consequentialist rationales

The interpretation and application of constitutional provisions can implicate a great many factors and indicia, and controversy about the legitimacy and relative importance of these is as old as written constitutions themselves. Among the most widely accepted of considerations, in Australia as elsewhere, are the purposes or rationales to be attributed to particular provisions and to the document as a whole. 

When constitutional (or indeed any other legal) provisions are framed as negative claim-rights or immunities held by individuals,
 the purpose or rationale to be attributed to these provisions and the values driving them can and do vary. It is certainly not a foregone conclusion that a provision framed as a protection for individuals must be understood to have the ultimate purpose of safeguarding their interests, considered atomistically. Some provisions expressed in terms of individual rights or immunities can instead be rationalised as furthering wider collective interests – for instance, a protection of individuals’ freedom of speech could have as its principal goal protection of the efficacy of a participatory democratic political system.
 Attribution of a purpose, or underpinning values, to a rights-protective provision is an important step in working out an appropriate interpretation, including an appropriate scope, for it.
 

Complicating this task, though, is the reality that a constitutional provision's purpose and underlying values are not matters of objective fact. Rather, these are inferred and attributed as the result of a process of interpretation. The inputs into that process, moreover, are quite fluid and opaque and are not the subject of any widely agreed rank ordering. It has been observed of the Australian High Court that its judges are, at least in recent times, given to a notably flexible approach to interpreting the Constitution, in which various interpretive tools are deployed in no consistent order of preference.
 The attribution of purposes and values to a constitutional provision is, then, a task embedded in this much more complex terrain of interpretive methodology.
 

In plotting a path through this terrain, it is often helpful to employ distinctions that can serve as illuminating organising concepts. One useful way to expose and unpack the values driving rights-protective provisions is to employ the philosopher's distinction between deontological and consequentialist methods of normative reasoning, which I will explain and explore in this section.
 This distinction is particularly useful where what is sought to be clarified is, ultimately, a provision’s scope and not just its normative justification. A separate but related distinction, also useful for my purposes here, exists between valuing individual rights intrinsically and valuing them instrumentally.
 To value an individual right intrinsically means to see its value in terms of the benefits it brings to the right holder. To value such a right instrumentally is to measure its value, instead, in terms of the benefits it brings to another or others. It will become clear as this s unfolds that it is typically deontological normative reasoning that leads us to attach intrinsic value to an individual right. Likewise, consequentialist reasoning is often at work where an individual right is understood and valued in instrumental terms.
 I will contend that in the High Court’s interpretation of s 117 these pairings hold – and hold the key to choosing between competing approaches. 

While scholars have not reached complete agreement as to the nature or features of deontological reasoning as applied to legal norms or rules, the core idea is sufficiently settled to make it useful here. For our purposes we can consider deontologically-inspired constraints to be "restrictions connected to the idea of the inviolability of persons that impose constraints on actors seeking to bring about desirable consequences."
 A deontological viewpoint, then, is one that regards individual human beings as ends in themselves, entitled to particular treatment or protection even if that costs some inconvenience or harm to the general interest. So, a constitutional rights provision may be said to be deontologically driven when it confers protection on individuals because they deserve this – for instance, in acknowledgement of and respect for their human dignity – rather than because this will further a wider set of interests, such as those of a political community.

The deontological viewpoint typically conceives of rights as having some specially privileged status, that is, as generally resistant to being weighed, and traded off, against competing interests or values. Ronald Dworkin, arguing from a deontological position, famously characterised rights as "trumps" with a standing superior to that of arguments from the general utility.
 Robert Nozick likewise proceeded from a deontological position in regarding individual rights as "side constraints" upon pursuit of the collective interest.
 This deontological understanding of rights is not, of course, a position that persuades everyone – departures from it range from the wholesale rejection entailed in utilitarian theories to more modest refinements.
 Nevertheless, the deontological perspective does represent an important and influential mode of normative reasoning in legal theory and analysis,
 one useful for articulating the claims that I will make about s 117 in this article. 

In contrast, a commitment to consequentialistism involves believing that "[t]he right option in any decision is a function of the value to be realised in the world”, with the latter typically understood in terms of maximisation of the general utility.
 With or without this utilitarian gloss, consequentialist reasoning is often at work where a law is seen as treating the individual as a means to some greater end – typically, though not always, a collective end.
 In this way, consequentialist reasoning often goes hand is hand with valuing particular individual rights instrumentally. A ready example can be found in the scholarship on constitutional protections for free-speech, much of which gives an “instrumental account” of those rights.
 Such an account typically suggests that, in normative terms, the point (or much of the point) of protecting an individual's ability to speak freely is to advance the collective interest in maintaining a healthy democratic political system.
 Many of these accounts assert that robust and incisive political debate and the efficient dissemination of important information, which are valuable to all, are best secured by conferring legal protection on individual speakers and actors.
 In his analysis of free speech justifications Kent Greenawalt has articulated several other possible collective interests at work here, including interests in the discovery of truth, the promotion of tolerance and the encouragement of autonomous thinking.
 What all of these suggested justifications have in common, aside from the instrumental value that they attach to a right conferred on individuals, is that they are likely to be articulated within a consequentialist framework of normative reasoning. 

I should make clear, before proceeding further, that I am not suggesting it is necessary to designate any single constitution, or rights-protective provision within it, as reflecting either deontological or consequentialist values and objectives, each to the exclusion of the other. Rather, particular rights protections can be, and often are, understood to reflect a mixture of values and motivations.
 Equally, a provision that confers protection on individuals might be valued both intrinsically and instrumentally by the same interpreters. Nevertheless, for purposes of analysis and argument, it is helpful to tease out the different strands. In the remainder of this s I will employ the two distinctions developed here to delve further into the vision of s 117 that emerges from Street. In this discussion, I will assume that consequentialist reasoning when taken to s 117 renders it a right valued instrumentally, for its contribution to a stable and smooth-functioning federal system of government.

b)
reconciling defeasibility with deontological foundations

One of the debates that has emerged around the nature of constitutional rights concerns the compatibility of a deontologically driven understanding of rights with interpretations that see rights as defeasible. In the way I use the latter term, rights are defeasible when they are understood not as absolutes but rather as susceptible to override by sufficiently compelling competing interests.
 Some commentators argue that the defeasible nature of many constitutional rights demonstrates that those rights cannot have deontological foundations.
 This thesis is a descriptive, rather than prescriptive, one. It contends that if a given right was indeed grounded in some conception of the individual's inherent worth, then that logic ought to produce an absolute right, rather than one which is openly and routinely traded off against collective interests.
 Richard Fallon and Richard Pildes, for instance, both argue that in United States constitutional jurisprudence rights are routinely traded off in this way, such that most constitutional rights must be at least partially reducible to the collective good.
 To say that constitutional rights are geared to the advancement of collective interests is to attribute to them a foundation in consequentialist normative reasoning.

In view of the reality that constitutional courts often do interpret rights in a way that renders them defeasible, is it worth even contemplating a descriptive account emphasising deontological foundations? In short, yes it is. As Frederick Schauer has explained, rights with deontological foundations can rest comfortably with interpretations that allow for defeasibility.
 Crucially, Schauer's account conceives of constitutional rights not as an entitlement to a particular good – such as the ability to communicate, or engage in religious observance, without interference – but rather as an entitlement to have the state provide a particularly compelling justification before depriving an individual of the relevant good.
 When understood in this way, a right can be both grounded in deontological claims about the worth of individuals and yet also seeming to cede to competing collective interests. On closer examination, though, there is a sense in which the right is not being ceded. Rather, the right is being satisfied because the individual is receiving that to which the right entitles him or her – extra consideration and compelling reasons. Understood in this way, Schauer suggests, constitutional rights represent "shields" that provide extra protection against certain deprivations at the hands of the state. The fact that that protection is not absolute does not stand in the way of an inference that the shield is provided to individuals in recognition of their humanity – that is, for deontologically-inspired reasons.

Given the focus of this article, it is worth noting the particular synergy between Schauer's suggested understanding of constitutional rights and the typical structure and operation of nondiscrimination rules. The High Court has accepted, in line with many other constitutional courts, that “discrimination” describes a differentiation (or failure to differentiate) among people or things that is not appropriate and adapted to a rational and relevant difference between them.
 Australian anti-discrimination statute law follows this basic model and the High Court generally has interpreted constitutional nondiscrimination rules in the same way.
 In Schauer's terms, these various nondiscrimination rules confer legal rights on individuals to put the state, or other alleged discriminator, to proof that it has a sufficiently compelling reason for treating them differently (or in the same way). So viewed, nondiscrimination rules in constitutions can still be understood as having deontological underpinnings, even while accepting that they offer less than absolute protection against disadvantageous treatment.

This insight, that constitutional nondiscrimination rules may be defeasible and yet still grounded in deontological values or purposes, becomes important in deconstructing and analysing the High Court's reasons in Street, a task to which I will now return.

c)
Street and the articulation of constitutional interests

On returning to the reasoning in Street armed with the distinction between deontological and consequentialist modes of reasoning, and the related distinction between valuing individual rights intrinsically and instrumentally, the extent and nature of the disagreement among the judges can be seen more clearly. While none of the judgments in Street employ any of this terminology directly, the outlines of these ideas are readily discernible in much of the reasoning. To the extent that the judgments recognise the federal-structural imperative that motivated s 117's inclusion in the Constitution, they incline towards a consequentialist mode of reasoning and a view that the provision should be valued instrumentally for its contribution to sustaining the federal union. On the other hand, the judgments emphasising the individual rights-protective potential inherent in s 117 reveal a preference for a deontological mode of reasoning and an intrinsic valuing of the individual right contained in that provision. These competing perspectives and their implications will be explored here.

Clearly on the consequentialist side of the ledger are Mason CJ, Dawson J and McHugh J. While each does, as already mentioned, make some reference to s 117 as rights-conferring, each is also quick to emphasise that the Constitution's conferral of these rights represents a device to secure a federal-structural goal. As already noted, Mason CJ insisted that s 117 "must be understood as providing protection in relation to rights ... [but] that protection should be seen as serving the object of nationhood and national unity."
 It was this object, and nothing further, that informed and underpinned Mason CJ's understanding of the provision's outer limits. He said that "[to] allow the s an unlimited scope and would give it a reach extending beyond the object which it was designed to serve".
 

Dawson J, as noted earlier, maintained that "the fundamental purpose of s 117 is ... a federal one".
 For him, limitations upon s 117's reach were geared to ensuring that that provision was "applied in such a way as to avoid exceeding its evident purpose".
 McHugh J likewise accepted that "[t]he object of s 117 was to make federation fully effective" and so he, too, conceived of any exceptions as deductions from the "'structural logic' of the Constitution".
 As was made clear earlier in this article, the judgments of Mason CJ, Dawson J, and McHugh J are not entirely devoid of rights talk and, particularly, do not deny that there is any intrinsic worth in protecting out-of-State residents from discrimination. However, their references to s 117's protection of individuals appear mostly geared to justifying their preference for a substantive interpretation, overruling the form-based interpretation that dominated earlier cases.
 

Thus, while Mason CJ, Dawson J and McHugh J all gave an expanded meaning and operation to s 117, they did so out of fidelity to a particular notion of the provision's purpose. For these judges, expanding s 117's reach would better serve the purpose of fostering a sense of national unity within the federal system. In contrast, the other members of the Court – Brennan J, Deane J, Toohey J and Gaudron J – seemed to envisage a further rationale, of equal or greater importance, for bringing change to s 117. Though writing separately, they all seemed to employ deontological reasoning in arriving at the view that the protection of individuals from discrimination, for its own sake, represents the ultimate rationale for the provision.

In moving towards this position, some fancy interpretive footwork was necessary. In particular, those judges proceeding from a deontological vision had to contend with an argument put most clearly by McHugh J – that not only the history of s 117 but also its text militates against a view of it as a deontologically-inspired right to be valued intrinsically.
 According to McHugh J, had the Constitution's framers wished to protect individuals from discrimination on the theory that such discrimination is dehumanising and inherently wrong, they would surely not have confined s 117's operation to discrimination based on State of residence. Rather, they would have wanted to prevent State governments from discriminating in their treatment of their own residents. For McHugh J, the illogicality of an intrinsically valued protection only for out-of-State residents meant that, even without resort to history, the instrumental, federal-structural, account of s 117 could not be denied.

Toohey J mounted a high-stakes response to this challenge laid down in McHugh J’s judgment. That s 117 does not intrude into States’ treatment of their own residents was not, in Toohey J’s view, an indication that the provision had no deontological roots and is devoid of intrinsic value.
 He insisted that the initial draft of the provision was indeed so grounded and that later revisions, while narrowing the scope of that individual rights protection, must not be seen as having transformed its very nature.
 The fact that Toohey J was alone in this endeavour – that is, in attempting to harness history to sustain a deontologically-inspired reading of s 117 – reflects the long bow he was drawing in so doing. It is a hard position to defend, when consideration is given to the entirety of the historical evidence, which reveals little support for the original vision of the provision as proposed by Andrew Inglis Clark.
 While Toohey J's approach is testament to the power of history-driven analysis in Australian constitutional law, he might nevertheless have made a more persuasive case for his preferred reading of s 117 had he instead downplayed the role of history as an interpretive tool here. 

Such a downplaying was notable in the reasoning of other judges seeming to prefer a deonotological mode of reasoning. The most persuasively crafted of these judgments came from Gaudron J. In her view, there was no need to review constitutional history in order to construe s 117 because "the words of s 117 themselves indicate its purpose and effect”.
 This focus on the text allowed Gaudron J to contend that s 117's limits are "to be ascertained by reference to the expression ‘disability or discrimination’ rather than by identification of interests pertaining to national unity or by reference to the federal object attending s 117."
 In elaborating on the modern legal conception of discrimination, in which "discrimination is confined to different treatment that is not appropriate to a relevant difference", Gaudron J invoked the jurisprudence of the International Court of Justice and the European Court of Justice.

The interpretive manoeuvre that allowed Gaudron J to avoid the conclusion reached by McHugh J, while left unstated, is the key to her approach. Given a choice between a historically informed interpretation of s 117 and one informed by the alternative touchstones of contemporary legal values and\or international law, Gaudron J favoured the latter. She allowed her view of the meaning and scope of s 117 to be driven by the appearance of the term "discrimination" – a vessel into which could be poured the modern legal conception of discrimination – rather than by the provision's confinement to one limited arena of discrimination. This choice among interpretive approaches overlay a deeper choice, between interpretations of s 117 informed by deontological and consequentialist modes of reasoning. Gaudron J’s awareness of this deeper choice is reflected in her suggestion that s 117 could be read as protecting individuals against not just state action but also the action of other private actors.

The judgment of Deane J took a broadly similar interpretive approach. For him, the fact that the Constitution contains other provisions seeming to, as he put it, "serve the function of advancing or protecting the liberty, dignity or the equality of the citizen" furnished a reason to view s 117 through a deontological prism.
 One telling reflection upon Deane J's interpretive philosophy and priorities is his reliance on comparative constitutional jurisprudence to insist that constitutional guarantees protecting fundamental rights (among which he counted s 117) deserve a broad and generous construction.
 The cases he cites in support of this proposition are, unsurprisingly, ones in which the relevant rights are accepted as having a principally intrinsic value and are elaborated within a framework of deontological normative reasoning.

Brennan J's judgment exhibits the greatest indecision in relation to the nature of s 117. He appears undecided as between a deontologically driven vision of s 117 and a vision viewing the provision through a federal-structural lens – or at least hopeful that both views could be sustained at once. In particular, Brennan J sends mixed messages about the object of s 117. Towards the beginning of his judgment he states that the "object of s 117 is to secure equal treatment for the individuals whom it protects.”
 Further in, he declares that s 117 "is a guarantee of equal treatment under the law."
 However, he soon after acknowledges the importance of s 117 in the federal design, calling it "a fundamental feature of the Federation."
 Perhaps the most telling comment in Brennan J's judgment, in terms of his position on the nature of s 117, is his observation that "the notion of discrimination in s 117 has more conceptual affinity to the [United States' Constitution's] 14th Amendment than to the [Art IV, s 2] Privileges and Immunities Clause."
 It is difficult to imagine Brennan J drawing this analogy if he did not see s 117, at least partially, through a deontological lens.

Even with their rights-protective emphasis, none of these judgments containing threads of deontological reasoning went so far as to view the protection conferred by s 117 as absolute. Rather, each acknowledged that the demands of federalism would place some limits on the degree of protection that the provision offered to out-of-State residents. For Gaudron J and Deane J, this was simply a specific application of a general feature of the legal notion of discrimination. As Deane J put it, the concept of discrimination did not capture the sorts of readily justifiable differentiations that "flow naturally from the structure of the particular State" or from "the scope of state powers and responsibility under the constitutional division of governmental authority", such as the right to vote in State elections or eligibility for State welfare benefits.
 Brennan J, too, seemed sympathetic to this analysis, even while also formulating a narrow "exception of necessity" grounded in federal-structural considerations.
 It is important, at this juncture, to keep in mind the insights drawn earlier from Schauer's scholarship. That is to say, the acceptance by these judges of limitations, however derived, upon s 117's reach does not disprove any deontological foundation to their reasoning.

With the benefit of this closer examination of the Street judgments, it can be seen that the disagreement among them lies not just in the way that the so-called “exceptions” to s 117 are defined, as is often assumed.
 Rather, the major fault line is the underlying division between two alternate conceptions of s 117’s purpose and value. On the one hand are those judges employing consequentialist reasoning to understand s 117 as a right to be valued, instrumentally, for its securing of federal-structural objectives. On the other hand are the judges favouring deontological reasoning, for whom s 117 declared a right with intrinsic value, being principally about the individuals that it protects. The Court's decision in Goryl served only to deepen the confusion, with potential defections from one camp to the other seeming to cancel out.

The majority joint judgment in Sweedman, while offering no resolution, does contain an intriguing flirtation with a deontologically-grounded understanding of s 117. There, the idea of exceptions to s 117's reach was articulated in terms inspired by Gaudron J's reasoning in Street – that is, as being a question of whether differential treatment of out-of-State residents was explicable as something "appropriate and adapted... to the attainment of a proper objective."
 The authority given for that proposition was Permanent Trustee Australia Ltd v Commissioner of State Revenue (Vic),
 in which the majority had relied heavily upon Gaudron J's reasoning in Street in articulating a constitutional conception of discrimination.
 The current High Court's investment in this particular conception of discrimination – a position which I have discussed in detail elsewhere – may in the s 117 context lure it towards other, interconnected, aspects of Gaudron J's treatment of that provision. For this reason, Sweedman may have kept alive deontologically-inspired strands or themes within the Court's s 117 jurisprudence.

Some readers may wonder, at this point, whether it actually matters all that much. I think that the extent of the High Court's reliance upon each of the two competing understandings of s 117 – the deontologically-inspired and the consequentialist-inspired – does indeed have practical significance, at two levels. Its immediate significance is that this choice affects the persuasiveness of the Court's approach in the s 117 context, as will be explained in Part 4, below. More broadly, the employment of deontological reasoning in shaping the meaning and scope of s 117 could serve as a foundation for wider rights-protective constitutional developments, including the reinterpretation of other provisions and the more extensive derivation of implied principles.
 While I will not address these broader implications directly, some of the analysis to follow necessarily bears on them. 
3
All Roads Lead to the Consequentialist View

On the analysis in Parts 1 and 2, it seems that a majority of judges in Street harnessed deontological reasoning to attribute at least some intrinsic value to the s 117 right. In this Part, I consider whether that attribution was justified. I will articulate what I think to be the main arguments that these judges could have raised in defence of their interpretive strategies and will explore the soundness of those lines of reasoning.
 

The text of s 117 certainly gives a foothold for a deontological reading, being expressed as an individual immunity rather than as a direct limitation on legislative power.
 Significantly, though, all judges who have inclined in this direction have acknowledged this textual argument to be inconclusive and have sought to bolster it with other interpretive arguments. While Toohey J, and to a lesser extent Brennan J, made an ostensibly historical argument for a deontological reading of s 117, I will leave that to one side as simply untenable (for reasons evident in Part 1, above).
 Rather, I will focus my attention on the more plausible arguments turning on progressivist interpretive tools, to be explained below. 

I will examine first whether a progressivist interpretive approach could be considered a necessary incident of a forward-looking theory of the consent that underpins the Constitution’s legitimacy. After explaining the weaknesses in that argument, I will move to discuss whether, given a full menu of interpretive approaches to choose from, the choice of a progressivist direction was defensible in Street. I conclude that this interpretive move is difficult to defend, for reasons concerned with judicial legitimacy and doctrinal consistency. This Part ends with a predictive claim – that developments in the High Court’s constitutional jurisprudence since Street make it unlikely that it will endorse and retain the deontologically-inspired strands within that case.

a)
Popular sovereignty and the argument from consent

Three of the four judgments in Street to which I have attributed deontological reasoning – those of Justices Brennan, Deane and Gaudron – arrived at that position through application of a broadly progressivist interpretive approach. That is, they focus on the potential for the text of s 117 to affirm the contemporary legal value of nondiscrimination, rather than upon historically informed derivations of purpose.
 If pressed to defend this position, one obvious move would have been to invoke a contemporaneous legal development – the suggested birth, or confirmation, of “popular sovereignty” in the Australian constitutional system, a complex and contested concept to which I will return shortly.

The present significance of this suggested feature of our constitutional landscape is that it might be viewed as legitimating, or even requiring, a preference for progressivist interpretive aids and tools. Sir Anthony Mason described “progressive interpretation” as an umbrella term for “theories of interpretation which depart from originalism and intentionalism … [in that they] give less emphasis to the constitutional text.”
 Judges and scholars in Australia and elsewhere have identified and given support to a range of interpretive aids and tools that could, according to this understanding, be described as progressivist. Among the most prominent in the Australian debate have been considerations of social and economic policy, suggested contemporary values and norms of international law.
 There is one common feature of these progressivist interpretive tools that is especially important to the present discussion. They seem to share a particular theory of the consent that underpins the Constitution's legitimacy and authority. 

One way in which different approaches to constitutional interpretation may be categorised is by reference to their position on the "consensual aspect" of constitutional law.
 This term, which I have borrowed from Gerald Neuman, captures the insight that different theories of constitutional interpretation may reflect different understandings of the source and nature of the consent that gives a constitution its legitimacy.
 So, for instance, adherents of an originalist interpretive approach would typically locate a constitution's legitimating consent in the original adoption of that constitution. This outlook is reflected in the fact that originalists consider historical records, indicating what a constitution's drafters and\or enactors must have intended or understood particular provisions to mean, to be of primary importance in the interpretive process. 

Most important for present purposes, though, are the implications of this perspective for progressivist interpretive approaches. These approaches might be assumed to correlate with a forward-looking theory of constitutional consent that centres on the ongoing acquiescence of present day legal subjects. Indeed, such a connection is suggested by the judgments and extra-curial writings of some members of the High Court.
 It certainly stands to reason that judges attracted to progressivist tools of interpretation would conceive of the consensual aspect of a constitution in such a forward-looking way. An approach to constitutional consent which views present day subjects as the people who relevantly accept, and thereby confirm, a constitution’s authority probably does make best sense of a judicial preference for progressivist interpretive tools. However, it is important to recognise that the correlation between progressivist tools of interpretation and a focus on current consent flows more strongly in one direction than in the other. Particularly in the case of Australia's Constitution, as I will explain, it is unclear why a forward-looking understanding of the nature and source of constitutional legitimacy should lend any particular priority to progressivist interpretive aids such as contemporary values and international law. 
The attractiveness of a forward-looking theory of constitutional consent in Australia received a significant boost in the recognition, by several members of the Mason High Court, of "popular sovereignty" as a feature of Australia’s constitutional system.
 The mainstreaming of this principle seemed to follow closely on the heels of the Australia Act 1986 (Cth) and complementary legislation in the Australian States and the UK, which severed vestigial legal ties between the institutions of Australian government and those of the UK.
 This has been so even while subsequent commentary has doubted the need for any causal link between the two events.
 While judicial invocations of popular sovereignty have been criticised as imprecise and ambiguous,
 they do appear to share a common thread in the acceptance of a forward-looking theory of consent. In Australian Capital Television Pty Ltd v Commonwealth, Mason CJ declared the passage of the Australia Act 1986 (UK) as the development which finally "marked the end of the legal sovereignty of the Imperial Parliament and recognised that ultimate sovereignty resided in the Australian people".
 McHugh J commented along very similar lines in subsequent cases.
 In Nationwide News Limited v Wills, Deane and Toohey JJ declared that “the powers of government belong to, and are derived from … the people.”
 While there has been no concerted judicial exploration of, and hence no agreement on, the precise legal consequences of popular sovereignty, the principle nevertheless seems to have confirmed its place in Australia’s constitutional system. It can at least be said that the source of the Constitution’s legitimacy lies partly, if not wholly, in the hands of the Australian people.
 
However, even putting aside the voices of dissent and caution,
 this notion of popular sovereignty remains problematic as a mandate for a progressivist interpretive approach in relation to s 117. Firstly, at least two key judicial supporters of the principle of popular sovereignty viewed the relevant consent underpinning popular sovereignty as located not entirely in the present. In Theophanous v Herald & Weekly Times Ltd Deane J stated that the Constitution’s legitimacy now "lies exclusively in the original adoption (by referenda) and subsequent maintenance (by acquiescence) of its provisions by the people".
 Earlier, in Nationwide News Pty Ltd v Wills, Deane and Toohey JJ insisted that the Constitution conferred powers subject to "the fundamental rights and principles recognized by the common law at the time the Constitution was adopted".
 These comments indicate that a forward-looking theory of consent is not necessarily co-extensive with the idea of popular sovereignty as understood in Australian constitutional law. A conception of popular sovereignty that recognizes an historical component to the relevant consent would seem also to invite attention to historical sources such as the Convention Debates. As explained in Part 1, those Debates, despite Toohey J’s assertions to the contrary, lend scant support to an interpretation of s 117 grounded in a concern for the individual. 

More importantly, though, even if consent were understood to reside entirely in the present-day populace there is no reason to assume that those sovereign citizens would require, or endorse, a constitutional court's adoption of standard progressivist interpretive tools in preference to historical sources. In a Constitution that provides explicitly for amendment via popular referendum, it is hard to contend that judges must prioritise interpretive aids such as contemporary values and international law in order to be sure that they are giving effect to the consent of the contemporary populace. A sovereign people could just as easily endorse and confer legitimacy on a constitution on the understanding that it was to be interpreted by reference principally to text and history – with a right reserved to the people to change that text and so rewrite the relevant history. In Australia’s case the Constitution, via the s 128 referendum process, gives to the people the power to make textual amendments.
 While such amendment has been infrequent – a total of 8 changes have been passed over 100 years from among 44 proposals – the symbolism attaching to this process is potent. I do not mean to suggest that this feature of Australia’s Constitution rules out a role for judicially-instigated modernisation of constitutional principles and norms. What it does suggest, though, is that such judge-led change fits within this schema most comfortably when understood as an exercise in refinement rather than major overhaul.

Attention to the proper institutional role of courts also assists in navigating through another potential argument for the unavoidability of modern discrimination jurisprudence in interpreting s 117. It might be argued that the framers had only an inchoate understanding of what they meant by discrimination. Accordingly, it could be argued, this inchoate understanding must of necessity be supplemented with insights and refinements that have grown within the law in the meantime. Such an argument might find expression in the distinction between concepts and conceptions that was developed by McHugh J, borrowing from Dworkin, in Re Wakim: Ex parte McNally.
 Indeed, there is much about modern discrimination jurisprudence that could legitimately be, and has been, drawn into the constitutional realm in Australia via this mode of reasoning.
 For instance, the emergence of a preference for attention to substance over form in discrimination analysis and its having been picked up in constitutional contexts is, I think, an entirely acceptable and desirable development. Yet I do not think that an understanding of the fundamental purpose of a discrimination norm – that is, whether the provision is intrinsically concerned with individuals or rather with federal-structural, collective interests – can be transformed in the same way. There are much more serious democratic objections in the latter case. This seems borne out in the example set by other liberal democracies – at least those sharing Australia’s common law roots – in which constitutional law has been reconstructed atop individual rights-protective foundations. In all such cases it has been the sovereign people, whether or not through the conduit of their political representatives, who have provided the requisite endorsement to ensure that such a transformation achieves legitimacy.

To recap, while (1) a forward-looking theory of consent has distinct plausibility in Australian constitutional law as (2) one possible understanding of the meaning and significance of popular sovereignty, the High Court has yet to unite the two ideas to the exclusion of other competing sources of legitimating consent. Moreover, even if the Court did so, this would not on its own give standard progressivist tools of interpretation any special priority or legitimacy. Accordingly, if Brennan, Deane and Gaudron JJ believed that their progressivist interpretive approach in Street had solid foundations in the principle of popular sovereignty, their grounds for so believing are unclear.

b)
 Constitutional paradigm shifts, legitimacy and consistency 

The discussion in the previous subs suggests that a deontologically-inspired reinterpretation of s 117 could not be defended as a necessary incident of some or other notion of popular sovereignty. Yet that still leaves the question of whether such reinterpretation was nevertheless attractive and consonant with the High Court's constitutional jurisprudence more generally. This question of consonance becomes particularly important in light of the flexible approach to interpretation now dominating on the Court – an approach perhaps most easily described as a common law constitutional methodology where fit is more important than grand theory.
 With this in mind, the pertinent question becomes: does the deontologically-inspired understanding of s 117 rest comfortably in the broader corpus of Australian constitutional law? As I will explain, I think that it does not, for reasons of institutional legitimacy and doctrinal consistency.

The most predictable and, I think, persuasive criticism that could be made of a deontologically-inspired interpretation of s 117 amounts to an argument from legitimacy. The point I wish to make here concerns the legitimacy and radicalness of the theoretical underpinnings of this suggested interpretation, rather than of its likely outcomes when applied to real disputes. Given that constitutional legitimacy is as much about principle as it is about practical outcomes, judges must be attentive to both in crafting doctrine. As will emerge in Part 4(a), the competing theoretical foundations that may be attributed to s 117 are, as alternatives, unlikely to have much of an impact on the resolution of specific cases – at least not when all other factors, including the deciding judges, are controlled for. The illegitimacy lies, instead, with the premises on which the deontologically-inspired interpretation rests,which can be understood as follows: even while protection of individuals for deontological reasons was notoriously absent from the concerns and motivations of the Constitution's framers, this concern can be regarded today as a primary value underlying provisions of the Constitution and this transformation can be effected through judicial interpretation and without popular imprimatur.

As Sir Anthony Mason has noted, perceptions of judicial legitimacy often reflect matters of degree – judges can only go so far in departing from previous orthodoxies before prompting widespread criticism and, ultimately, endangering their legitimacy.
 The deontologically-inspired view of s 117 dices rather recklessly with that danger, simply because it represents such a radical departure from previous orthodoxy. While some evolutive change in constitutional meaning is widely agreed to be inevitable,
 it is quite a different thing for judges to engage in constitutional reinterpretation that amounts to a major paradigm shift – that is, a re-conceiving of the foundational premises that permeate the whole document and undergird its purposes and values. 

Yet that is precisely the scale of the shift embedded within the reasoning of Brennan, Deane, Toohey and Gaudron JJ in Street. What these judges seemed keen to do in Street was to use s 117 as a stepping stone in the installation of a new major premise at the heart of the Constitution – to transform it into a document with individuals at its core, alongside the well accepted foundational premise of federalism.
 This represents a radical project even when compared with other significant shifts in the interpretation of the Australian Constitution. The most recent likely point of comparison is the High Court's apparent
 recognition of the principle of popular sovereignty, already mentioned. That development was widely heralded at the time as a major paradigm shift.
 However, the reality there was that the High Court's change in rhetoric simply followed developments set in train by the political branches of government, most importantly the passage of the Australia Act 1986 (Cth) and its corollaries in the Australian States and the UK. As others have pointed out, it is difficult to extract from this train of events any authority or precedent for wide-ranging renovation of Australia's constitutional foundations at the instigation of the High Court.
 That is so even when the recognition of popular sovereignty is put at its highest, in terms of its suggested significance.
 

An older and more promising potential precedent for High Court-instigated shifts in fundamental constitutional underpinnings is the Court's landmark decision in the Engineer's Case.
 There, a majority of the Court established a new orthodoxy in constitutional interpretation, in declaring that the Constitution’s text should be interpreted without regard to assumptions and implications. In particular, the Engineer's majority disavowed the early High Court's "Reserve State Powers" and "Implied Immunity of Instrumentalities" doctrines, both of which involved assumptions about the need to preserve State influence and autonomy in certain areas.
 Yet this, too, should be seen as less radical than the attempted paradigm shift embedded in some judgments in Street. In Engineer's, the shift was indeed significant in terms of interpretive approach. Yet it left intact the major premise underpinning the Constitution, being the need for a workable federal system of government, even while it had the result of significant centralisation of power. Put simply, Engineer's heralded the removal of a particular thumb on the constitutional scales – one that had skewed the Court's reasoning in its efforts to  find a workable compromise between state autonomy and central authority. The search for that compromise permeates the document and represents the dominant theme of the debates preceding federation. Engineer's did not, though, alter the nature of the items on the scales – the constitutional values and objectives in balance.

In contrast, the deontologically-inspired strands of reasoning in Street seek to do more than reconfigure pre-existing constitutional interests and accommodations. The new major premise that those judgments incline to add to our constitutional system – the intrinsic value of individuals and the need to protect them from overweening institutions of government – was not one of the contesting viewpoints that survived the constitutional drafting process. The one significant framer who sought the inclusion of individual rights protections, Andrew Inglis Clark, was acutely aware of the scant support for his vision.
 Indeed, most of his early rights-protective influence was consciously and systematically expunged from later drafts of the Constitution.
 In light of this quite deliberate and thoroughgoing eviceration, amply reflected in the Convention Debates, it is simply unrealistic to assert that protection of individual rights was one of the main concerns animating the Australian Constitution as conceived and enacted.
 Accordingly – and in relation to s 117 in particular – to find that a provision protects individuals from discrimination as an end in itself is not to prefer or elevate one of the constitutional interests that the document sought to reconcile. With scant support in history, the deontologically-inspired interpretation of s 117, to be put at its highest, must be regarded as a new perspective informed by contemporary values, international law, or some other progressivist interpretive wellspring.

The deontological strands of reasoning in Street stir the deep-seated instinct that, in a democratic political system, a significant paradigm shift really requires the blessing of the sovereign people. The importance of a popular imprimatur in bedding down fundamental constitutional change is reflected in the experience of other countries that have recently added extensive human rights protections to their constitutional instruments. The most relevant comparison lies perhaps with Canada. The patriation of Canada and its constitutional law from the United Kingdom, a process that in many ways paralleled Australia’s experience with the Australia Act 1986 (Cth), notably included express enactment of an extensive Charter of Rights.
 Such comparisons underline a point that has been made many times but warrants repetition here: for Australian judges to attempt, in a conscious and systematic way, to make up for the absence of an equivalent rights Charter in Australia’s Constitution through interpretive innovations is not merely ambitious and creative – it is also undemocratic.

Aside from this problem of legitimacy, advancing a deontologically-inspired interpretation of s 117 by means of progressivist interpretive tools also raises consistency issues. In particular, such reasoning is almost entirely absent in the Mason Court's treatment of s 92, a provision acknowledged by all judgments in Street to have a close relation to s 117.
 In the leading s 92 case of Cole v Whitfield, the inscrutable text of that provision led a unanimous Court to seek guidance in constitutional history, which revealed that the provision’s rationale was the elimination of damaging protectionist measures.
 A quite credible alternative source of guidance was available in the form of modern international trade law, which would have suggested a broader prohibition upon hindrances to trade more generally.
 Yet this progressivist alternative was not canvassed in Cole nor in subsequent s 92 cases.

If a progressive interpretive approach was appropriate in relation to s 117, was it not also appropriate in the interpretation of the closely related s 92? The avoidance of historical sources in several judgments in Street may reflect the fact that the drafting history of s 117 is replete with racist overtones, making a historically-focused approach unpalatable there. Alternately, the judges most keen to expand constitutional rights jurisprudence perhaps saw little scope for harnessing s 92 in aid of that broader project, given that any rights-protective interpretation would necessarily confer economic rights only.
 Whatever the reason, and even for a Court which by majority subscribes unashamedly to a flexible interpretive approach, it seems less than ideal to have provisions as closely related as sections 92 and 117 interpreted by reference to such strikingly divergent interpretive methodologies.

c)
Poor prospects for a deontologically-informed s 117

So far in this Part I have concentrated on developing objections to a deontologically-inspired interpretation of s 117. I will turn now to exploring the fact that developments in the High Court’s constitutional jurisprudence since Street do not auger at all well for that approach.

As outlined earlier, the High Court has in recent times made room for progressivist sources among its array of interpretive aids and tools. However, very few judges have made an unswerving commitment to progressivist modes of interpretation – one that would see the fruits of such an approach out-ranking clear indicators in constitutional text and history. In terms of individual commitment to this approach, Justice Lionel Murphy was its clearest, and most controversial, expositor.
 On the current Court, Justice Kirby is the only judge who has articulated a preference for a progressivist interpretive approach.
 In terms of an overall mood of openness to progressivist interpretation, most would agree that it was the Mason Court which set the high water mark.
 

Among the members of that Court, Deane and Toohey JJ were the most determined enthusiasts of progressivist interpretation, drawing on its standard tools in the service of greater individual rights protections.
 Nevertheless, leaving Street aside, their progressivist, rights-oriented approach to the Constitution prevailed only once – in Theophanous v Herald & Weekly Times Ltd, where the implied freedom of political communication was expanded into the domain of common law defamation.
 This was, moreover, a hard-fought and short-lived victory, decided by a slim 4:3 majority and then overturned three years later by a unanimous Court in Lange v Australian Broadcasting Corporation.
 A more ambitious, but also doomed, attempt to weave deontologically conceived rights into the Constitution was mounted by Deane and Toohey JJ in Leeth v Commonwealth.
 They there attempted to locate an implied right to legal equality in the Constitution, calling in aid s 117 as interpreted in Street among other suggested evidence of a constitutional concern with individual rights. Deane and Toohey JJ's position was not embraced by other members of the court in Leeth, who took at best a much more modest view of the nature and scope of constitutional protection against discriminatory legal process.
 The idea of an overarching implied principle of this sort was quashed with more certainty a few years later in Kruger v Commonwealth.
 In both Lange and Kruger the methodology of the enthusiastic progressivists was rejected, with grave doubts expressed that text and history could be given such a diminished role in any interpretive approach claiming legitimacy.

Against this background, and considering the much remarked upon retreat by the Gleeson Court into a more legalistic interpretive style,
 the chances of survival, or revival, of the deontologically-inspired reading of s 117 appear slim. Even while more recent s 117 cases have failed to excise decisively the deontological strands from Street and, in the case of Sweedman, can even be read as giving them some sustenance, the eventual purging of those strands is at least likely, if not inevitable. On this footing, I will turn in Part 4 to exploring what the consequences will be for s 117 doctrine when it is, at some future point, repositioned atop consequentialist foundations. 

4 The Future of Section 117, Given Consequentialist Roots

If the Court is to accept and acknowledge that s 117 operates to secure a collective good, protecting individuals principally for instrumental rather than intrinsic reasons, two things follow. First, this foundation should be reflected in the further development of s 117 doctrine. In this Part I will examine how an understanding of s 117 that is grounded principally in consequentialist reasoning can guide the Court out of the complexity and confusion of Street and towards an agreed test. Second, if an individual right to non-discrimination deriving from deontological reasoning deserves a place in our constitutional law – as, incidentally, I believe it does – a fresh start with new text is the best way to proceed. While that subject is beyond the scope of this article, I will return to it briefly in the Conclusion.

a) A focus on collective, federal-structural, interests

What follows most obviously when s 117 is understood according to consequentialist reasoning is that the Court, in applying it, should remain focused on safeguarding the federal-structural, collective, interest in national unity. This means that the impact of any given law on any particular individual is irrelevant, except to the extent that that impact can function as evidence in identifying and assessing a threat to national unity. 

Even while there was no attempt in the Street judgments to flesh out the concept of "national unity", an interpretation of s 117 purporting to turn on that concept really requires some further explanation of it, along with some reflection upon what might threaten it. The High Court has already elaborated on one particular species of threat to national unity – that contemplated by the economic concept of protectionism – in its modern s 92 (freedom of interstate trade) jurisprudence.
 While that discussion is helpful in mapping the idea of national unity, the s 117 context requires a wider definition. As a starting point, I would suggest the following. For present purposes, national unity should be understood as a sentiment or state of mind rather than an observable, measurable fact. It amounts to a sense of shared fortunes and efforts, stemming from a "tendency to think of ourselves as a single people".
 Accordingly, the actions or laws of one State will constitute a threat to this sentiment of national unity when they demonstrate indifference, or hostility, to the interests of residents of other States. Such actions risk divisive consequences in so far as they elevate local over national interests.
 It seems safe to assume, also, that an accumulation of small divisive signals could be as effective a threat to national unity as a single significant affront or source of conflict. Indeed, this seems born out in Australia’s closest call with secession in Western Australia’s 1933 secession referendum and petition to the UK, driven by several decades of accumulated grievance and distrust across a range of issues.
 

Even while the collective interest in national unity must remain at the core of s 117 analysis, attention to the position of individuals cannot be dispensed with entirely. In keeping with the language of the provision, the High Court is required to use evidence about the position of particular individuals as the basis for assessing the potential impact of an impugned law upon national unity. Indeed, in light of the Court's acknowledged limitations in the receipt of evidence, it is difficult to imagine the Court investigating a law's potential to impact upon national unity in any more direct and comprehensive way. Nevertheless, it is important for the Court to keep in mind the instrumental nature of its focus upon individuals in the s 117 context. A State law's adverse impact upon an individual out-of-State resident will not always be indicative of the kind of State parochialism or localism that is harmful to the spirit of national unity. If the latter represents the root concern of s 117, the Court should be careful not to lose sight of this, even while directing its analysis to the circumstances of an individual. 

If a State law's effect on an individual is, then, simply an imperfect indicator of that law's broader impact upon national unity, how should this insight be incorporated into the s 117 test to be deduced from Street? In pondering this, we need to examine both of the distinctive approaches to constructing a test that were developed in Street, as outlined in Part 1. First, consider the split, or two-stage, approach exemplified in the reasons of Mason CJ. That approach began by considering whether the individual suffered, in substance, a disability or discrimination by virtue of her out-of-State residence and only then turned to examine whether the discrimination was excusable.
 Within this test, recognition that the interest in individuals is merely instrumental occurs at the second stage. There, the two-stage test purports to excuse particular disadvantageous treatment on the grounds that it is important for the maintenance of state autonomy. In my view, this kind of test would be clearer – and truer to the best theory of s 117’s nature and purpose – if it tapped the concept of national unity directly and explicitly in delimiting the provision’s scope. While the judgments in Street tend to present state autonomy as a separate and conflicting federal-structural goal, such that the two must be pitted against one another and a choice made, that analysis takes an unnecessary and unhelpful turn.
A preferable framework for analysis would view these two concepts – state autonomy and national unity – as partners rather than antagonists. To the extent that s 117 is presumed not to interfere in such instances of localism as resident-only voting in State elections and resident-only State welfare benefits, this can be viewed not as a concession to a countervailing State interest but rather as an expression of the national interest. Where, by implicit agreement, certain aspects of life in a federation are organised and administered at the sub-national level, one State’s exclusion of outsiders can be seen as representing more than self-interest.
 Localism in that context represents a State's fulfilment of its part of the national compact, a gesture that does nothing to undermine national unity. It was likely this insight, or instinct, towards which the "state autonomy" reasoning found in several judgments in Street was groping.

The examples of exceptions furnished in the judgments in Street – voting and candidacy in State elections, provision of welfare benefits, and the like – are captured readily by this idea of localism by implicit consensus as a dimension of the national interest and thus a contribution to national unity. It will often be true that a particular resident of, say, Victoria, might at a personal level have a strong interest in sharing in another State’s provision of free or subsidised elective surgery, counselling, vocational training, or any number of other services and benefits. Nevertheless, at least in relation to non-emergency services, the national interest in properly functioning federalism and adequate government provision can be seen as better served by principles of localism that discourage any one State from “free-riding” on the social services of other States, such as might prompt a nationwide race to the bottom in service provision.
 Likewise, the national interest is probably well served by laws in each State which reserve political participation for residents of the State. While non-residents may have some interest in the laws and policies adopted in a given State – for instance they may take holidays, work, or invest in the State – their motivation for seeking to participate in State political decisions is likely to be narrowly focused around a very limited set of issues. On this footing, their involvement might be expected to work distortions in State law and policy – distortions likely to be resented by State residents, with corrosive consequences for national unity.

While legislative and policy practice are apt to reveal an understanding among the polities of Australia, and their peoples, that some things ought to be handled at a sub-national level, such consensus does not, of course, stand still. The division of responsibilities is a shifting landscape in Australia no less than in other federations. Nevertheless, where such consensus can be uncovered, this should provide the backdrop to consideration of demands for inclusion made by individual out-of-State residents. I say backdrop, rather than touchstone, because it is at least theoretically possible that a consensus position might work to undermine national unity as envisaged by the Constitution. The case of emergency services is a useful context in which to explain this. I think it highly unlikely that any national consensus would ever develop around the exclusion of out-of-Staters from State-provided police assistance, emergency medical care and so on. In that event, though, courts could still find such extreme disincentives to interstate intercourse to be threatening to the objective of national unity. In other words, while apparent State consensus can be useful in fleshing out the concept of national unity and its requirements, it should not be treated as decisive in every instance.

Where challenged instances of localism are examined for their benign or corrosive impact on national unity – the latter concept assumes its rightful place as the centrepiece of s 117 analysis. Understanding s 117 in this way could have helped the High Court to construct more persuasive reasons in Sweedman. The joint majority judgment there resorted to an impoverished substance-based conception of discrimination to assert that the disadvantage suffered by the plaintiff had nothing to do with her State of residence.
 Instead, it would have been possible, and preferable, to concede a connection between her State of residence and the disadvantage, yet find that that disadvantage grew out arrangements that did not reflect localism of a kind corrosive of national unity. It might have been explained that localised provision of the relevant services – insurance and compensation for motor vehicle accidents and resulting injury – was evidently a matter of national consensus and thus was positive, or at least benign, in its impact on national unity. While this kind of analysis would necessarily require the Court to venture into a discussion of policy matters, that task should be embraced rather than shirked. In this context, at least, it lies at the heart of the role assigned to the Court as guardian of the federal system. 

I have said nothing yet about how the centrality of national unity might play out within the alternative model for a s 117 test, which was developed most clearly in the judgment of Gaudron J in Street. As explained in Part 1, this approach involves holistic consideration of whether an impugned law treats out-of-State residents differently pursuant to a rational and relevant distinction which is appropriate and adapted to a legitimate State objective. If this formulation were favoured, attention to the underlying rationale of national unity would likely fit in as part of the search for a legitimate State objective. The holistic test, on its face, seems flexible enough to be applied with exactly the same inputs, and the same weightings, as those fed into the two-stage test. However, in being more open-ended, the holistic test also creates greater scope for the individual’s interests to be given independent weight, even where they may conflict with the collective interest in national unity. While this may not matter in the hands of judges committed to the consequentialist perspective and thus to screening out individual interests, it nevertheless contributes an opacity that is unhelpful. Of course, it is no coincidence that the holistic test was preferred in Street by those judges attracted to a deontological view of s 117. It was preferred, we can assume, precisely because it created more room for the consideration of individuals’ interests.
 

And so, if the Court is to understand s 117's concern with individuals through a consequentialist prism, and accept that protection of this right is to be valued instrumentally as promoting national unity, it should discard the holistic test. It should prefer a two-stage test similar to that favoured by Mason CJ, Dawson J and McHugh J in Street. Further, the second stage of that test, rather than being articulated in terms of a distinct and competing interest in state autonomy, can and should be focused more sharply on national unity as its touchstone. As explained above, differential treatment that is unlikely to have a corrosive effect upon national unity, because it accords with an implicit consensus about where the national interest lies, sits entirely outside s 117’s compass. It does so without the need to resort to any separate, competing value or concept such as state autonomy. I will turn now to consider whether the refinement of such a test could be usefully informed by continued attention to United States jurisprudence. 
b)
Seeking Guidance in Comparative Law

As already mentioned, several judgments in Street looked to United States constitutional jurisprudence for guidance on how best to construe s 117. Some judges seemed to find US cases relevant and helpful while others deemed them distinctly unhelpful.
 In this subs I will consider the potential lines of comparison and explain where I think US doctrine can indeed be instructive and where it cannot. I will also give brief consideration to equivalent jurisprudence of the European Court of Justice and explain why that cannot provide useful guidance to the High Court in the s 117 context.

It is perhaps best to begin with the European Court’s jurisprudence, as that can be dispensed with quickly. There is, on the surface, an obvious similarity between s 117 of the Australian Constitution and Article 48 of the Treaty of Rome.
 The first two paragraphs of Article 48 provide:

1. Freedom of movement for workers shall be secured within the Community ...

2. Such freedom of movement shall entail the abolition of any discrimination based on nationality ... as regards employment, remuneration and other conditions of work and employment.

However, the European Court's interpretation of Article 48 has taken it in a very different direction. In the leading case of Union Royale Belge Des Societes De Football Association v Bosman the European Court found that Article 48(1) prohibited restrictions on free movement of workers whether discriminatory or not.
 Thus, Article 48(2) now has the limited function of confirming that freedom of movement includes freedom from discrimination in employment. By contrast, s 117 of the Australian Constitution has not been reduced to a subset of a broader provision and remains firmly anchored as a prohibition on discriminatory burdens. As is also the case in relation to s 92, then, European Community law is not an especially useful source of guidance.

More fruitful comparisons may be drawn with United States constitutional jurisprudence. Article IV, § 2, cl 1 of the United States Constitution provides that "[the] Citizens of each State shall be entitled to all the Privileges and Immunities of Citizens in the several States." In the foundational case of Toomer v Witsell the United States Supreme Court declared that the "primary purpose of this clause ... was to help fuse into one nation a collection of independent, sovereign states."
 That federal-structural goal has informed the Court's treatment of the clause and has been an important determinant of the contours of Privileges and Immunities jurisprudence.

In Toomer, the Supreme Court held that there must be a "substantial reason" for the different treatment of outsiders and that the treatment must bear a "close relation" to that reason.
 In other words, to survive Privileges and Immunities clause review, a discriminatory law must be well tailored to a legitimate State objective. That principle remains the cornerstone of the Supreme Court's approach. However, in what some have regarded as an unhelpful throwback to pre-Toomer doctrine,
 a majority of the Supreme Court in Baldwin v Montana Fish and Game Commission
 indicated that not all instances of discrimination against outsiders by a State were sufficiently serious to attract Privileges and Immunities clause review. It was held there that Montana's practice of charging outsiders considerably more than it charged residents for a licence to hunt Montana elk did not implicate a right sufficiently important to "[bear] upon the vitality of the Nation as a single entity."
 While the Court has never listed the rights and interests that will so bear, they seem to include at least constitutionally protected rights as well as economic interests such as the capacity to earn a living.
 The Supreme Court apparently considers this Baldwin principle to be the first part of a two-part test – a threshold requirement that may defeat a Privileges and Immunities challenge before the Toomer balancing test is applied.

When comparing this US doctrine with the positions emerging from Street, several things stand out. First, the accepted purpose of the Art IV, s 2 Privileges and Immunities clause is a federal-structural one, giving the clause the sort of consequentialist foundations that were favoured by some judges in Street. It is not surprising, then, that the greatest enthusiasm for this avenue of US comparison in s 117 analysis came from judges favouring consequentialist reasoning.
 Second, the first part of the Privileges and Immunities two-stage test – the threshold question of fundamental rights emerging from the Baldwin case – finds no close equivalent in any of the proposed s 117 tests that were framed in Street. Indeed, several of the judgments in Street were careful to disavow, as a model for s 117, the US threshold test to the extent that the latter excluded supposedly trivial instances of discrimination from review.
 On the other hand, to the extent that the Baldwin threshold test functioned to isolate the question of whether there was prima facie discrimination, several members of the Street Court clearly approved of such a partitioning.

The final thing to note by way of comparison relates to the second part of the US test – the examination of a law's policy rationale and tailoring to its objectives – which does bear some broad resemblance to the various approaches taken to s 117 in Street. In its terms it could seem closest to the holistic balancing test, which also invokes explicitly the imagery of "fit" between ends and means. But on closer examination the second stage of the US test has more in common with the analysis favoured by Mason CJ, Dawson J and McHugh J in Street. This is because the assessments undertaken in that component of the US test represent a reconciliation of national unity with state autonomy – thus the focus is firmly upon federal-structural, collective interests and where these lie in a particular setting. As the judgments of Mason CJ, Dawson J and McHugh J are focused upon mapping those same interests, much of their evident thinking about the limits to s 117’s reach overlaps substantially with the concept of substantial reasons developed in the US cases.

In light of my claim that s 117 of the Australian Constitution should be understood solely through a federal-structural prism, and as taking a merely instrumental interest in the treatment of individuals, how should the US Privileges and Immunities jurisprudence be viewed here?
 The judgments in Street that favoured consequentialist reasoning were divided on this question – Mason CJ and Dawson J considered the US jurisprudence relevant and helpful, while McHugh J cautioned against close attention to it.
 If, as I suggested in Part 4(a) above, an implicit consensus about the value, to the nation, of localism in certain areas of regulation or participation is accepted as underpinning the "exceptions" to s 117, then I would venture qualified support for Privileges and Immunities jurisprudence as a relevant source of guidance. I say qualified, here, because the implicit social consensus about the value of localism is inherently particular to one federal nation's circumstances and traditions. While in many, perhaps a majority, of instances the contours of such consensus in Australia would mirror those in the United States, there may well be differences, to which the High Court must remain alert. With this in mind, though, US case law can serve as a useful source of comparative guidance on the articulation and protection of the common objective of national unity. 

I should give brief mention to another strand of the US Supreme Court’s Privileges and Immunities jurisprudence that is not mirrored in the s 117 context. In some of its decisions the Supreme Court has articulated an additional rationale for the Article IV Privileges and Immunities clause, one drawing upon the idea contained in the famous footnote four in the case of United States v Carolene Products Co.
 This additional rationale understands discrimination, and prohibitions upon it, in terms of political exclusion – specifically, the need to protect ‘outsiders’ lacking a political voice in the lawmaking jurisdiction.
 Underlying this analysis is the assumption that significant deference is due to laws generated by a democratic political process. Where a law impacts most harshly on people who had no say in its creation, the theory goes, it is legitimate to see that law as suspect and thus to subject it to extra scrutiny. At first blush this might seem to fit nicely with the values and assumptions driving Australia’s Constitution, making it a potentially powerful explanation for the inclusion of s 117. However, there is nothing in the Convention Debates to suggest that this possible rationalisation was appreciated by the framers. Indeed, it only found voice in the United States jurisprudence well after Australia’s Constitution came into being. The absence of this current in Australia might be put down to different attitudes to judicial review. The legitimacy of judicial review in protecting and policing the federal compact has been accepted virtually without question in Australia’s political and scholarly communities since Federation,
 whereas the United States judiciary and academy have long striven for alternate and additional rationalisations. Thus, while the Carolene Products approach could well offer an additional rationalisation in respect of s 117, the need for such has simply not been felt in Australia.

Finally, something should be said of a quite different line of US constitutional jurisprudence – one that is clearly not relevant to the further development of s 117, despite having been raised in Street. Brennan J insisted in Street that s 117 could be compared usefully not just with the Privileges and Immunities clause of the US Constitution but also with that document's Fourteenth Amendment.
 He claimed, in fact, that s 117 had "more conceptual affinity" with the latter's Equal Protection clause than with Privileges and Immunities.
 However, on a federal-structural understanding of s 117, grounded in consequentialist reasoning, US Equal Protection jurisprudence cannot offer a useful source of guidance. The latter's grounding in deontological values – specifically, a concern for the dignity of the individual – is well established. The Supreme Court has resisted calls to replace that focus upon individuals with a broader focus upon social dynamics and group disadvantage, under which affirmative action measures might appear more acceptable.
 If, as I suggest, s 117 of the Australian Constitution is best understood as a federal-structural guarantee with consequentialist underpinnings, the Equal Protection clause is not a useful source of guidance. Only when Australia’s Constitution is amended to incorporate a deontologically grounded non-discrimination provision, under which individuals are valued intrinsically, will US Equal Protection jurisprudence come into its own as a source of influence and inspiration.

Conclusion

The nature, and hence the scope, of the s 117 prohibition on State residence discrimination was a matter of deepest contestation in Street. The High Court’s more recent s 117 decisions have left us none the wiser as to whether that non-discrimination rule is grounded in deontological concerns or rather in consequentialist ones. I have suggested that the latter understanding is the more appropriate, in that it rests most comfortably with overarching constitutional principle and with other areas of the Court’s constitutional jurisprudence. Having avoided grappling with this most fundamental of questions in its decisions since Street, the Court needs to recognise the present lack of clarity and resolve this at its next opportunity. 

My arguments and conclusions in this article should not be misunderstood as anti-human rights. I am not suggesting that individuals and their intrinsic worth are not proper subjects for constitutional protection – indeed I am attracted to the idea of the constitutionalisation, via textual amendment, of human rights protections, even while this seems some way off in Australia. I do, though, firmly believe that such fundamental change must take the form of textual amendment, having the direct endorsement of the sovereign people. For judges to attempt to drive that agenda through strained reinterpretation of inadequate text – which might still be the future course of s 117 – could be counterproductive, masking the inadequacy and deferring its confrontation.
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