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No systemic failure
STUART Clark's call for "sweeping reform" to deal with "hopeless" cases ("Time to crack down on the hopeless cases", May 29) is unsupported by evidence, or even plausible claims, of systemic failure. 

Our adversary system of civil justice is premised on adverse costs orders as a disincentive to unmeritorious litigation. It is an unlikely claim, and a feeble protest, to say that corporate defendants do not pursue costs orders for fear of "appearing vindictive".

It is implausible to assert that it is "extremely rare" for a corporate to pursue costs against an individual: they do pursue them, as they are entitled to.

Clark makes the further claim that orders for security for costs are "difficult to obtain" and "rarely issued". 

This is not so. Such orders are available at the court's unfettered discretion with no presumption one way or the other, and are commonly made.

If there is a problem with "hopeless cases" going to trial, Clark does not propose any

alternative to the current system, which not only offers security for costs and adverse costs orders, but also requires a lawyer's certification of reasonable prospects of success.
If indeed these mechanisms are inadequate for reasons other than corporates choosing not to use them then proposals for reform should certainly be made, perhaps to the Senate's current inquiry into Access to Justice. But change is built on more than sweeping claims for sweeping reforms.
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