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Carbon Rights as New Property:  Towards a Uniform Framework

Samantha Hepburn

‘...there is no debating the growing importance of new property as a phenomenon, but there is much room for debate as to the appropriate legal treatment.’

Charles Reich

‘Climate change is a diabolical policy problem’

Garnaut Climate Change Review

[This paper examines the different ways in which carbon rights have been verified as property interests.   A carbon right is a new and unique form of land interest that confers upon the holder a right to the incorporeal benefit of carbon sequestration on a piece of forested land.  Carbon sequestration refers to the absorption from the atmosphere of carbon dioxide by vegetation and soils and the storage of carbon in vegetation and soils.  Innovative legislation has been introduced in each state seeking to separate the incorporeal benefit of carbon sequestration from the natural rights flowing from land ownership.  The fragmentation of land ownership in this way is a constituent of broader climate change strategies and  is  particularly important for an Australian emissions trading scheme where carbon rights will acquire value as tradable off-sets.  This paper will explore the different legislative responses of each state to the proprietary characterization of the  carbon right as a land  interest.  It will argue that verifying the carbon right as a new statutory property interest, in line with the approach set out in the Carbon Rights Act 2003 (WA), is preferable to aligning it with pre-conceived categories of common law servitude.  By articulating the carbon right as a new form of property interest, unique in status and form, its sui generis character is more accurately reflected.  Further, statutory validation of the carbon right as a new land interest  is more efficient as legislative rules are more visible and therefore come to the attention of other market participants quicker and at a lower cost without the burden and complexity associated with expressing the right through the prism of pre-conceived and non-responsive common law forms.]
1: Introduction 

Most jurisdictions support an institutionalized framework of property interests which conform to standardized categories.
  When alterations to our systems of property are regarded as necessary, courts or legislatures may affect changes within the constraints and limits on their powers. This process has not always been stream-lined and confluent.  As Sir Frederick Pollock has stated, ‘the history of our land laws, it cannot be too often repeated, is a history of legal fictions and evasions, with which the legislature vainly endeavored to keep pace...’

Structural change in established property systems is not a prevailing theme.  Property systems are inherently conservative, seeking continuity in their basic internal framework.
  The shift from a static agrarian conception of property, whereby an owner was essentially entitled to undisturbed enjoyment, to a more dynamic, instrumental, and abstract view of property in the nineteenth century, emphasizing newly paramount virtues of productive use and development of land, encouraged greater awareness of the utility of title fragmentation.
  During this time land came to be viewed as a productive asset and the ‘destruction of older forms of property by newer agents of economic development’ was increasingly permitted.
  This established a foundation for increased acceptance of new forms of land interest in response to evolving social and economic priorities.
   
Incorporating change into the basic common law framework and responding to its consequential impact can, however, be difficult.
  Any systemic modification necessarily involves a ‘constellation of highly complex adjustments to entitlements and expectations’ and under common law is generally approached cautiously, with judicious circumspection.
  Common law courts are not indulgent in the recognition of new or novel land interests and before a right or interest can be accepted as property it must display identifiable characteristics.
  Unlike contractual relationships, where parties are generally at liberty to develop the form and character of their particular rights, common law property interests are enframed within fixed and immutable categories and courts are generally reluctant to develop new forms of interest beyond these categories.
  
This disinclination is apparent in both common law and civil code jurisdictions where the property categories are pre-established and therefore numerus clausus.
   The numerus clausus principle has been described as a ‘cluster of inner convictions’ and a ‘norm of self-governance’ which functions as a ‘meta-principle’ informing the propositional structure of English land law.
 
The closed category approach to common law property interests is based on the assumption that limited and defined property rights promote unitary ownership and therefore avoid the difficulties associated with dispersed fragmentation and the creation of partialized rights over an asset.
  In accordance with the numerus clausus principle, the law will enforce rights as property only where those rights conform to a limited range of standard forms and new interests are sharply restricted in their capacity to be verified as proprietary under the common law.
  

The rationale underlying the restrictive approach of numerus clausus was articulated by Merrill & Smith as the ‘optimal-standardization’ assessment.
  Merrill and Smith argued that the categorization of new interests into pre-established and standardized forms reduces the ‘information processing costs’ because parties need only concern themselves with acknowledged property categories.
  The justification for ensuring that new interests do not extend beyond pre-established categories is therefore founded upon a cost-benefit analysis.  Rights which are facilitated for the sake of a new or developing concept should not be verified as property where the system costs involved in adopting such interests combined with the likelihood that they will be infrequently utilized makes recognition inefficient.
  The assessment process was outlined by Hansmann and Kraakman: 

..it is efficient to alter a property rights regime to provide more accommodating verification rules for a particular type of property right only if the resulting reduction in user costs, plus the increase in the aggregate value of assets that results from more extensive use of the right in question, exceeds the concomitant increase in the sum of nonuser costs and system costs.’
 

The numerus clausus principle does not prohibit recognition of new property interests however it demands a careful appraisal of the consequential economic impact.  Where changes are made to the property framework, and what counts as property is altered,  the minimal calculus of costs and benefits must be effectively assessed otherwise we may not ‘…even think about establishing or modifying property regimes at all.’
 

The numerus clausus precept has meant that the common law has generally insisted upon strict standardization in the legal dimensions of its property framework.
  New or novel forms of property are only catered for where they are compliant with the economic principles underlying market-based commercial activity.
   An efficient legal regime will only provide a ‘special accommodation to divided property rights where the benefits to users of the rights exceed those costs.’
 

Whilst numerus clausus is understood as a ‘norm of judicial self-governance’ and a ‘canon of interpretation’, underlying the articulation of common law property, it is arguable that this ‘default rule’ has indirectly affected the approach of the legislature.
  New forms of property may be recognized by statute however the legislature is increasingly cognizant of the structural and socio-economic concerns that underpin such creations.
  This has meant that statutory property interests are infrequently established, particularly where their form and character may adversely affect the schematic framework of the common law.
  This tendency has produced a degree of legislative inertia in the recognition of new forms of natural resource interests.
  Where new interests are recognized, legislatures often prefer to endorse those interests by reference to antecedent common law categories instead of validating new and independent forms.
  

The purpose of this article is to consider how the innovative and unique legislation introduced in each Australian state has responded to the proprietary validation of forestry carbon rights and to evaluate the utility of each approach in light of the impending inception of an emissions trading scheme.  Carbon sequestration refers to the absorption from the atmosphere of carbon dioxide by vegetation and soils and the storage of carbon in vegetation and soils.
  The legislation recognizes that carbon rights are increasingly vital interests as the impact of climate change progresses and the significance of carbon sequestration becomes more apparent; this importance warrants their proprietary verification as incorporeal interests in forested land conferring upon the holder the legal and commercial benefits associated with carbon sequestration.
  Significantly, the legislation in each state validates carbon rights as property interests which are separate from the underlying land interest, highlighting their status as discrete, natural rights. 

Carbon rights are an important constituent within the proposed Australian Carbon Pollution Trading Scheme.  The proposed Australian scheme is to commence in 2010.  Briefly, the scheme is to commence with a series of short-term annual quantity caps for overall emissions which would extend to 2020.  Emitters covered under the scheme will need to acquire permits equivalent to their annual emissions or, if they produce more emissions than covered by their permits, pay an emissions fee (which would be higher than the market cost of permits).  Annual permits would be issued each year free of charge.  Residual permits would be progressively auctioned.  Small numbers of future-dated permits, beyond 2020, would be issued to promote liquid forward markets.
   

The probability of tighter emissions constraints in the future will inevitably result in an increase in the cost of carbon over time.  Markets and businesses may use the expected future price of carbon to make investment, technology and abatement decisions.  This may also produce a forward market in derivative instruments.  Companies with a high cost of abatement have a number of options; they may  trade permits with firms having a lower cost of abatement.  Alternatively, they may purchase carbon forestry rights to offset their emission caps.  In the absence of a permit or an abatement offset, an emissions fee, that is, a pre-set fee for every tonne by which emissions exceed the permits held, would be chargeable.  In this context, the carbon right, as well as policies to avoid forestation such as forestry stewardship, are recognized as important abatement mechanisms.  

Emission abatement can occur directly, through actions reducing the amount of greenhouse gases being released into the atmosphere or alternatively, via actions resulting in the removal of greenhouse gases from the atmosphere using carbon sequestration.  Reducing deforestation and reinforcing the value of existing carbon sequestration through the articulation of carbon rights as tradable land interests has been accepted as an ‘immediate priority’ both in Australia and internationally.
  The draft Garnaut Climate Change Review Report specifically endorsed the unlimited use of domestic forestry carbon offset credits before and during coverage in the scheme to be used by parties to meet their emission targets. 
  A more expansive approach to domestic offsets from carbon sequestration in agriculture is also anticipated.

By contrast, in the European Union, the regulatory framework for the Emissions Trading Scheme does not include forestry carbon rights.  Under phase one of the EU Emissions trading scheme, European forest owners are prohibited from selling their forestry offsets on the European Emissions Trading Scheme until at least 2013 because the scheme was intended to be limited during its initial phase, with the aim of building up experience.  Consequently, the European Emissions Trading scheme only covers carbon emissions from large emitters in the power and heat generation industry and in selected energy-intensive industrial sectors.  It does not at this stage, include forest carbon sinks as a means to offset these emissions.

The state legislative initiatives which have articulated the forestry carbon right as a land interest have adopted fundamentally different approaches.
   The absence of a uniform statutory framework has produced anomalous approaches to the proprietary verification of carbon rights, a disparity which will, it is argued, produce unnecessary complexity and confusion hindering the development of a transparent and efficient domestic carbon offset market.
   The introduction of a clear and consistent framework for the articulation of carbon rights as land interests would provide a firmer basis for investment and increased incentives for the acceleration to a low-carbon economy.

Some states, in conformity with the restricted category approach to the recognition of new property interests, have statutorily endorsed the carbon right as a profit à prendre , thereby aligning it with the pre-established common law form.
  By contrast, other states, such as South Australia and Western Australia, have accepted the independent validity of the carbon right as a statutory creation.  Only Western Australia, however, has validated the carbon right as a new and independent statutory land interest, arising upon registration of the underlying carbon agreement.
 

The disparity in the statutory classification of the carbon right between the states highlights the core uncertainty toward it’s the proprietary status.  There are significant concerns with the statutory endorsement of the carbon right as a profit à prendre ; this form represents an inappropriate profile for carbon sequestration interests as it does not accurately reflect their character and form.   Furthermore, aligning the carbon right with the common law profit à prendre  reinforces a ‘categorization’ taxonomy within the statutory framework.  It forces carbon rights into pre-conceived and non-representative common law forms which are ill-equipped to respond to the variety of structural and conceptual issues underpinning their innovative character.  

Endorsing the carbon right as a new statutory interest is a preferable alternative as it provides greater scope for particularized recognition and regulation of the interest.  In a society where property systems are intimately interrelated and permeated by governmental support and regulatory structures, statutory acknowledgement of the carbon right as a new incorporeal land interest, unaligned with existing common law forms, is an appropriate progression.  It is, however, important to ensure that this recognition is clear and focused.  Vague or indefinite statutory rights can generate uncertainties, not only for the holder of the carbon right, but more significantly for third parties dealing with the underlying land interest.
  The difficulties associated with improperly articulated statutory rights are particularly apparent where the interest is not specifically aligned with a standardized common law form because in such a context, the interest depends heavily upon a rigorous regulatory framework.

Proprietary verification of unclear statutory interests is ultimately detrimental as such interests do not have the potential to further the welfare of either the owner or the social environment in which they are recognized.
  Property functions in rem, allocating rights and duties between the parties to the grant as well as enforcing those rights and duties against the rest of the world.
  New or novel property interests which are obscure, undeveloped or incapable of conforming to orthodox identity and content principles produce confusion and uncertainty and may not satisfy the pre-conditions for proprietary verification.  As outlined by Latham CJ in Victoria Park Racing and Recreation Grounds Company Ltd v Taylor, unclear or uncertain property, must necessarily  ‘exist outside the property sphere’.   Similarly, in Australian Capital Television Pty. Ltd. v. The Commonwealth the High Court concluded:
Before a right or an interest can be admitted into the category of property, or of a right affecting property, it must be definable, identifiable by third parties, capable in its nature of assumption by third parties, and have some degree of permanence or stability.
 

If carbon rights are to be effectively incorporated into a carbon pollution trading framework as tradable offsets, it is imperative that uniform legislation provide a clear, consistent and regulated framework for their recognition and enforcement.  Consideration must be given to the pre-conditions for proprietary validation, the rights and interests that are comprised within the carbon right and scope of the regulatory framework.

This article argues that if carbon rights are to be verified as property, the preferable approach is to endorse the right as a statutory land interest in a manner akin to the legislative provisions in Western Australia which make proprietary verification dependent upon registration.  This approach should be mandated in uniform carbon rights legislation.  The articulation of the carbon right as a statutory land interest, unique in status and form is the approach that best corresponds with a global cost-benefit equation.  Legislative rules are, as Merrill and Smith have pointed out, ‘more visible than decisional rules’ and therefore come to the attention of other market participants quicker and at a lower cost.
  Cost and visibility are particularly important requirements underpinning the efficient management of carbon rights as off-set credit mechanisms.  Further, the sui generis character of the carbon right is better reflected through statutory provisions specifically designed to respond to its particular form as well as its social and environmental significance.  

The creation of new carbon land interests may generate interpretive difficulties as courts grapple to comprehend the nature and scope of these unique interests and their impact upon the property framework.  The fundamental difficulty of connecting carbon rights to pre-conceived and incompatible common law categories is avoided however, if such interests are fully regulated within a statutory framework.   Legislative endorsement has the advantage of clarity, stability and structural comprehension.
 

One of the important aspects of the statutory endorsement of the carbon right as a property interest in Western Australia lies in fact that registration under the land titles system is a pre-condition to proprietary validation.
  This is a significant aspect for new statutory interests because it ensures that third parties dealing with the land are adequately notified of the existence of the interest.  Making registration the touchstone for proprietary validation does, however, ascribe a new and unique function to the Torrens system.  Ordinarily, registration functions to confer immediate indefeasibility upon a registered title.
  Sometimes registration can have a curative effect and validate titles defective as a result of inadequate or non-compliant formality execution.
  However, a registration which transforms a bare contractual right into a statutory land interest represents a major shift in perspective.  If such a shift is to be effectively implemented, consistent and articulate  legislation is imperative.  

Section one of the article overviews the various legislative provisions dealing with carbon rights in each state.  Section two examines the substantive difficulties associated with the categorization of the carbon right as a profit à prendre .  The third section of the article considers the pre-conditions underlying the statutory endorsement of the carbon right as a new property interest and the utility of statutory creations in natural resource interests.  The article concludes by reinforcing the importance of a dynamic and creative property framework, rejecting  as obsolete restrictive principles inhibiting the capacity of the legislature to respond to the demands of modern environmental imperatives.

2: The Existing Legislative Regime
Legislation in New South Wales, Queensland, and Tasmania deems forestry carbon rights to constitute profit à prendre s and aligns the carbon right with this pre-established, common law form. 
  By contrast, legislation in Western Australia and South Australia articulates the carbon right as a new property interest, constructed from the specific statutory provisions.  In Western Australia, the proprietary validation of this new carbon right is contingent upon registration of the underlying carbon agreement.
  

Neither the ACT nor the Northern Territory has specific legislative provisions recognizing the proprietary status of carbon sequestration rights.  

In Victoria, carbon rights are not validated as separate land interests but are exist as components of the underlying forest property agreement and therefore are characterized as choses in action.
  

The legislative scheme introduced by the states has been held to have ‘led the way in the development of forestry carbon rights legislation.’
  This claim is derived from the fact that the legislative scheme in Australia is one of the first to specifically formalize the separate proprietary existence of carbon rights within the context of the forestry legislation.  In other countries, such as Canada, no legislative scheme has been introduced and the existing common law and statutory framework is inadequate because of it fails to effectively articulate the proprietary status of carbon rights separately from land ownership.
  
The primary feature of the carbon rights legislative scheme existing in each state is  the validation of carbon rights as land interests that are separated from the land upon which they are situated.
  In this respect, the legislative provisions have amended the established common law presumption that trees growing upon the land and the carbon contained within those trees are a natural part of the land and therefore belong to the land-owner.
  The separation of carbon sequestration from the natural rights flowing from ownership of the underlying estate is important.  The primary utility and value of carbon sequestration rights within a carbon pollution trading scheme lies in their fungibility.  Carbon rights which are verified as property interests, enforceable against or over the land are readily tradable as they are not encumbered by the management and conveyancing burdens associated with the full corporeal ownership of the land.
 

The legislative framework underpinning the proprietary characterization of carbon rights within each state demands independent discussion and analysis.  

New South Wales

New South Wales was the first Australian state to develop a legislative scheme for the ownership of forestry carbon sequestration rights.  The Conveyancing Act 1919 (NSW), s87A sets out that a carbon sequestration right is:

…a right conferred on a person by agreement or otherwise to the legal, commercial or other benefit (whether present or future) of carbon sequestration by any existing or future tree or forest on the land after 1990. 

The Conveyancing Act 1919 defines a forestry right as a right to enter the land, establish a crop of trees or a right to carbon sequestration or both.
  A forestry covenant is defined under the same provision as a right which is incidental to a forestry right and which imposes obligations requiring access to or maintenance of trees and forests that are the subject of any carbon sequestration.  Forestry covenants are treated as purely incidental to forestry rights and are therefore characterized as general maintenance obligations. 

The framework of the New South Wales legislation is based around the idea that carbon rights are to be incorporated within the broader umbrella of forestry rights. The Forestry Act 1916 (NSW), entitles the Forestry Commission to acquire, hold, deal or trade in carbon sequestration rights.

The Conveyancing Act 1919 (NSW) specifically deems forestry rights, which include the category of carbon rights, to constitute profits a prendre.
  The profit à prendre  is not specifically defined by the legislation so is articulated by reference to the common law form, subject to express provisions specifically deeming the legal, commercial or other benefit of carbon sequestration to constitute a ‘profit’.
  The effect of this provision is to ensure carbon sequestration rights comply with substantive common law principles.  Forestry profits a prendre may arise over either freehold or leasehold land and restrictive covenants may be recorded against forestry profits.
     

Forestry carbon sequestration rights have already been utilized as carbon offsets within the New South Wales Greenhouse Gas Abatement Scheme which was introduced in 2003. 
  This scheme imposes mandatory emission benchmarks on all New South Wales electricity retailers.  The scheme will continue until 2020 or, until a national emissions trading scheme is introduced. 

Queensland
Under the Forestry Act 1959 (Qld), a registered proprietor of freehold land is entitled to enter into an agreement with another party over what is described as a ‘natural resource product’ on the land.
  A natural resource is defined in the  Forestry Act 1959 (Qld) to include trees, vegetation and roots, carbon stored in a tree or vegetation and carbon sequestration by a tree or vegetation.
  

The agreement may be to vest all or a part of the natural resource product in the other party, grant the other party the right to enter the land and maintain or harvest the natural resource product or grant the other person the right to deal with the natural resource product.
  The rights of the other party to the natural resource product, arising pursuant to the agreement, are deemed by the Forestry Act 1959 (Qld)  to constitute a profit à prendre  and therefore amount to registrable property within the application of Division 4B of the Land Titles Act 1994 (Qld).
  The Forestry Act 1959 (Qld) does not define a profit à prendre  but does set out that the right to the natural resource product will constitute a profit for the purpose of the Land Act 1994 (Qld) or the Land Title Act 1994 (Qld).  This suggests that carbon rights are only to be characterized as profits a prendre for specific legislative purposes.  The characterization of the carbon right as a profit à prendre  entitles the holder to be registered on the title of the land owner pursuant to applicable Torrens legislation and for the purpose of specific land dealings.  The Forestry Act 1959 (Qld)  does not, however, make registration a mandatory requirement.
 

The scheme in Queensland makes it clear that a carbon right constitutes a natural resource product.  A natural resource product belongs to the freehold owner of land, however the owner may enter into an agreement to vest the natural resource product in another party and the rights that the other party acquires pursuant to this enforceable agreement will constitute a profit à prendre . 
  

It is interesting to note the variation between the Queensland and the New South Wales schemes.  The Queensland scheme expressly sets out that the profit à prendre  lies in the rights which are specifically and expressly agreed upon in the natural resource agreement to vest, maintain or harvest the natural resource product.
  By contrast, the New South Wales legislation sets out that a carbon right may be conferred from the rights arising out of an agreement ‘or otherwise’.  In this respect, the New South Wales definition is broader.  Carbon rights are not restricted to rights arising out of a specific agreement and may include carbon rights arising impliedly or, potentially, by prescription.  

South Australia 

The Forest Property Act 2000 (SA) was amended in 2007 by the Forest Property (Carbon Rights) Amendment Act.  The newly amended Forest Property Act 2000 (SA) defines the capacity of forest vegetation to absorb carbon from the atmosphere as a chose in action.
  Ownership of the chose in action will automatically pass with ownership of the forest vegetation unless ownership of the right is separated from ownership of the forest vegetation pursuant to a forest property agreement.
 

The Forest Property Act 2000 (SA) makes it clear that a forest property agreement may be entered into separating ownership of carbon rights from ownership of the underlying vegetation to which the carbon rights relate.
  Such an agreement can only be made where the owner of the land and the owner of the vegetation both agree.  Forest property agreements will only be valid and effective where they are in writing and include consent from all parties having an interest in the relevant land.
  

The Forest Property Act 2000 (SA) allows for the forest property agreement to be registered, in which case, all the benefits of registration will flow to it.
  If the forest property agreement is not registered, the legislation specifically sets out that the agreement will constitute an equitable interest in land which is liable to be defeated by a purchaser who acquires the land in good faith, for value and without notice.
  

The proprietary character of a registered forestry agreement is not defined, although it is not specifically deemed to constitute a common law profit à prendre .   The Forest Property Act 2000 (SA) does, however, make it clear that a registered forestry agreement will take priority over other interest holders who have consented to the registration of that agreement, as well as other unregistered interests and subsequently registered interests.
  

The South Australian legislation articulates the carbon right as a statutory land interest with an equitable status prior to registration and full statutory protection upon registration.  The scheme clearly anticipates the possibility that carbon rights will not be registered and does not make registration a pre-condition to proprietary validation.  Entering into a valid and enforceable the forest property agreement is itself the touchstone for property validation in equity although full protection will only be conferred once the interest is registered.

Tasmania

The Forests Rights Registration Act 1990 (Tas) defines a carbon sequestration right as a right conferred on a person, by agreement or otherwise, to the legal, commercial, or other benefit, whether present or future, of carbon sequestration, by any existing or future tree or forest on either freehold or leased land.
  Like the New South Wales legislation, a carbon right in Tasmania comes within the umbrella of a forestry right which includes ownership of trees, ownership of a carbon sequestration right or  ownership of a right to harvest or maintain trees.
 

Forestry rights, including carbon rights, are deemed under the legislation to constitute profit à prendre s.  As in New South Wales, no statutory definition of the profit is provided other than to state that the profit arises out of the legal, commercial or other benefit, whether present or future, of carbon sequestration.
  The Forestry Rights Registration Act 1990 (Tas) sets out that when a forestry right is executed, it is to have the same effect as if it were executed by way of a deed.
  This means that an executed carbon right will constitute a legal rather than an equitable profit à prendre .  The Forests Rights Registration Act 1990(Tas) makes it clear that forestry profits are capable of being registered, in the same way as any other profits existing over torrens title land although once again, registration is not mandatory and indeed is not a requirement for the validation of the profit as a legal interest in land.
 

Victoria

The Victorian legislation takes a different approach to the characterization of carbon rights than that adopted by other states.  Carbon sequestration rights in the Forest Rights Act (Vic) 1996 are a sub-category of forest property, which includes the trees and their roots as well as the products of the trees and the carbon sequestered by the trees.
  Carbon rights are specifically defined as rights to commercially exploit carbon sequestered by trees.
  

The Forests Rights Act (Vic) 1996 sets out that an owner of land may enter into a forest property agreement with a forest property owner concerning forest property which includes granting the forest property owner a right to plant, harvest and maintain forest property planted on the land, granting the forest property owner a carbon sequestration right in relation to the forest property or vesting the ownership of the forest property in the forest property owner.
  A forest property owner may also enter into a specific carbon rights agreement with another person so as to grant that person the carbon sequestration rights that naturally flow from their ownership of the land.
  

 A forest property owner who has entered into a forest property agreement may  register that agreement on the title of the land upon which the forest property is situated.
   Once registration occurs, the burden of any covenant in the forest property agreement runs with the land affected and the forest property owner may enforce the covenant against any person deriving title from the person who entered into the covenant as if it were a restrictive covenant.
 

Unlike the other states, Victoria does not validate the carbon right as a land interest, the forest property agreement setting up the carbon right is not deemed to constitute a profit à prendre  nor is it set up as a statutory land encumbrance.  Rather, the carbon right is treated as a product of the forest agreement which, when registered, will run with the land to burden successors in title in the same manner as a restrictive covenant.  The carbon right under the Forest Rights Act 1996 (Vic) remains, therefore, a restrictive covenant which may be recorded rather than registered on the title.
 

The Victorian legislative framework validating carbon rights as land interests diminishes their scope, form and durability.  Carbon sequestration rights may need to exist over the land for significant periods of time in order to for sequestration benefits to be produced and to acquire value in the context of a carbon off-set market.
  Managing, protecting and dealing with long term carbon interests is best achieved, where the interests are articulated as incorporeal land interests rather than restrictive covenants.  Articulating the interest as an incorporeal right in the land rather than an annexed contractual right vests the holder with a stronger, enduring in rem land interest, registrable on title and not subject to the requirements associated with the enforcement of the burden of a restrictive covenant against a successor in title to the land.

Western Australia

The Carbon Rights Act 2003 (WA), sets out that a carbon right will arise where an approved carbon rights form is registered over freehold or Crown land.
   Once the carbon rights form is registered, the carbon right will become a separate interest in the land.
  The owner of a carbon right will retain the legal and commercial benefits and risks which may arise from carbon sequestration on the land.
   The proprietary character of the interest is not specifically defined however the legislation describes the carbon right as an encumbrance and an hereditament.
  An hereditament is a type of property interest that is inheritable.  An encumbrance is a form of security or limiting interest which, when arising over land, constrains the rights that a freehold owner of the land may exercise. 

The Carbon Rights Act 2003 (WA) also sets out that the holder of a carbon right may enter into a carbon covenant with another person having an interest in the land.
  The carbon covenant may articulate the rights and restrictions over the land and detail particularities concerning the management of the land upon which the carbon sequestration right is held.
  The carbon covenant may also be registered on the title of the land and, upon registration, will constitute a separate land encumbrance attached to the carbon right.
   

The Carbon Rights Act 2003 (WA) does not deem the carbon right to constitute a profit à prendre  but specifically articulates it as a separate statutory land interest arising upon registration.  Further, any registered carbon covenant relating to the carbon right will, upon registration, will constitute a separate land encumbrance attached to the relevant carbon right.
  

The legislative provisions in Western Australia are the most innovative in terms of proprietary development.  Like the newly amended Forest Property Act 2000 (SA), the Carbon Rights Act 2003 (WA) characterizes a registered carbon right as a statutory interest in land which is not aligned with the common law profit à prendre  but is validated as a new land interest in its own right.  In this respect the problem of articulating the right to accord with substantive common law principles underlying the profit à prendre  is avoided. 

3: Categorizing the Carbon Right as a Profit à prendre 

The legislative categorization of forestry carbon sequestration rights as profit à prendre s in New South Wales, Queensland, and Tasmania does not sit easily with the substantive common law principles that inform such interests.  The underlying conservatism of a land framework steeped in institutionalised perspectives has produced a highly circumscribed approach to the recognition of non-orthodox servitudes
  The legislation which has deemed carbon rights to constitute profit à prendre s skims over this issue; the rationale underlying the approach appears to be the perceived need to connect carbon rights to the institutional common law framework.

The New South Wales and Tasmanian legislation expressly articulates the legal or commercial benefit arising from carbon sequestration to constitute the ‘profit’, in order to assist with the process of integrating this interest with the common law requirements.  The need for these provisions highlights the non-standard character of the carbon right and its uneasy fit into this preconceived common law form. The problem of classifying the carbon right as a profit was specifically raised in the Tasmanian debates where it was clearly accepted that a carbon right is not the same as a profit à prendre .

Before examining the difficulties associated with applying substantive common law profit à prendre principles in the articulation of carbon rights, a brief outline of the nature of the profit à prendre  and other associated incorporeal hereditaments and the common law requirements necessary to establish the profit is appropriate.

(i)Easements, Covenants and Profit à prendre s
According to orthodox common law categorization, three doctrinally separate forms of incorporeal land interests exist: easements, profits a prendre and covenants.  Each form is aimed at accomplishing similar yet overlapping functions, although their differences have been described as a ‘matter of history rather than of logic or necessity.’
   The critical characteristic underlying each form is durability.
  The burdens and benefits of each arrangement run with the land to successive owners and occupiers.  The easement and the profit à prendre  are both incorporeal interests in the land in that they are rights arising out of the benefited and burdened land but remain separate to the land itself.  By contrast, the covenant is a contractual right which may burden or benefit the land to which it relates but which constitutes a separate chose in action and therefore is only enforceable against the land in circumstances where a court is prepared to accept that a party shall not be permitted to use the land in a manner inconsistent with the contract.
 

The profit à prendre  and the easement are both intangible land interests arising from the conferral of a right or privilege over a servient tenement which enures for the benefit of a dominant tenement.
  Whilst both interests are similar in form, and both run with the dominant tenement, there is a fundamental difference between each of them.   The profit à prendre  is an interest arising out of the ‘element of the participation in the soil and its produce’.
   The focus of the profit is the acquisition of the physical substance located upon a servient tenement through the exercise of legal privileges associated with physical severance.
  By contrast, an easement right must form the subject matter of a grant and therefore cannot be too unclear but is not restricted in form to the extraction of natural products; it can include a range of definable rights which are imposed over the servient tenement, for the improved use or enjoyment of the dominant tenement.

A profit is generally appurtenant to the land and in this respect is similar to an easement in that it burdens servient land, thereby limiting the scope of the ownership rights of the servient land owner.
  The  profit is, however, a right which arises out of the land; unlike the easement, a profit it is not a right exercisable against the land.
  This means that it is possible for a profit to exist in gross where there is no separate dominant land benefiting from the profit.  By contrast, easements in gross do not exist under common law although they have been created in limited circumstances by statute.

(ii) The Requirements for Proving Profit à prendre 
The term profit à prendre  is derived from the French phrase meaning literally, a right of taking.  The profit à prendre  confers upon the holder a right to literally ‘profit’ in the natural produce taken from the land.
  This was confirmed by Mason J in Australian Softwood Forests Pty Ltd v Attorney General (NSW) who noted that ‘all the instances given in the textbooks and legal dictionaries of profit à prendre s are of ‘rights’ to take something off the land of another.’
   If the resource is not removed or removable from the land, then according to common law orthodoxy, the right is best categorized as a different form of incorporeal servitude.  A profit can only exist where the holder is entitled not only to enter the land, but also to take possession of its natural produce.  As outlined by Mason J in Australian Softwood Forests Pty Ltd v Attorney-General (NSW); Ex Rel Corporate Affairs Commission, where a person holds:
‘…an interest in the land and a licence to enter the land in order to take possession of the fruits of his interests, what he has is something in the nature of a profit à prendre … All the instances given in the textbooks and legal dictionaries of profit à prendre   are of ‘rights’ to take something off the land of another. ’.

The rights that make up the profit are confined to rights of taking and rights which support or complement that right of taking.  The right of taking will extend to both the taking of the resource as well as the taking of any relevant portion of the soil.
   Other rights ordinarily supporting the right of taking include rights of surface entry and any associated rights necessary for the extraction of the produce.
  For example, in Vanston v Malura Pty Ltd, an oral agreement under which holders were licensed to enter land to gather and burn mallee roots was held to constitute a profit à prendre .
  The rights which made up that profit included the right to take the mallee root as well as the right to bring onto the land equipment, such as charcoal burners in order to facilitate the extraction of the mallee roots.

The type of produce that a profit ordinarily entitles a holder to take from the land are those which grow or occur naturally on the land such as, timber, minerals or wild game.  The primary requirement is that the produce to which the profit relates occur naturally on the land and the right to take that produce be passed to a holder prior to its severance from the soil. 
   The core of the profit à prendre  is, therefore, a right to participate in the soil and its natural produce, that is, the fructus naturales of the land rather than any cultivated fructus industriales.
   As outlined by Bryson J in Clos Farming Estates Pty Ltd v Easton:
A profit à prendre  cannot go beyond a right to go on another’s land and take part of the land which is naturally there or which naturally grew on it, or animals ferae naturae. A right to go onto servient land, cultivate it, produce some crop and remove it is outside the concept.
  

In temporal dimensions, the profit à prendre  may exist in perpetuity, for a fixed period  or for a reasonable duration of time, depending upon the terms of its creation.
  Ordinarily, an appurtenant profit will be perpetual in nature however this may depend upon the form of words used.  In Reid v Moreland Timber Co Pty Ltd, Dixon J concluded that an ‘interminable’ profit should be understood as a right to do the things permitted to be done within a reasonable time frame and that it is usual to imply such a time frame in the absence of any indication to the contrary.
  
The profit à prendre  should be distinguished from the underlying land interest to which it is attached.  The relationship between incorporeal hereditaments and their corporeal partner has always been somewhat obscure given that incorporeal hereditaments are, as Blackstone has noted, rooted in ‘idea and abstracted contemplation’.
  Ownership of land refers to the corporeal interest in the land itself, conferring upon the owner a right to exclusive possession over the entirety of the land.  By contrast, the profit à prendre  refers to ownership of the incorporeal right to take natural produce which arises out of that land.
    

To summarize, there are four substantive common law requirements that must exist for an interest in land to be recognized as a profit à prendre  under common law:

· The existence of a right to enter land and take, by severance or removal, natural produce and/or soil from the land (a right of taking);

· The right of taking must be enforceable against the servient land and must be intended to run with the land;

· The produce which the holder of a profit may take must be naturally occurring rather than cultivated or produced and 

· The right of taking must be non-possessory, involving rights of entry to access and remove natural produce but not the conferral of any exclusive possession of the land.  

(iii) Carbon Rights as a Profit à prendre 
The underlying purpose of the profit, like all servitude rights, is to respond to the exigencies of human intercourses where those exchanges are incapable of being permanently satisfied by land ownership alone.  In this sense, servitudes support the presumption, articulated by Professor Chesire, that it must be possible for a person, ‘in a manner authorised by law, to deal with things which belong to others.’
  The creation of a servitude that confers upon the holder a right to the benefit of carbon sequestration is a response to the evolving need, particularly with the advent of carbon trading, to separate sequestration benefits from the underlying ownership of the land.  The capacity, however, of the profit à prendre  to respond to this need is far from certain.  In Clos Farming Estates v Easton, Santow JA indicated that the profit could adapt to changing social demands and should not ‘sterilise and neutralise the servient owner’s rights’.  His Honour suggested that new forms could be recognized where those rights were no ‘greater than any rights contemplated in the traditional concept of a profit à prendre .’
   Carbon rights are not really rights ‘contemplated in the traditional concept’ because they are simply not rights of taking.  In substance, carbon rights are rights of storage and, in an economic framework, rights to the commercial benefits flowing from such storage. 

Arguably, however, given the statutory deeming provisions that exist in New South Wales, Queensland and Tasmania, it is incumbent upon the common law to develop the framework underlying the profit à prendre  in response to evolving social and environmental requirements.  In many respects, there are rudimentary similarities between the carbon right and the profit à prendre .  Both are incorporeal interests which relate to the land which they burden, both are interests which exist in gross and both exist or are intended to exist as interests which are separate from the underlying land.  The carbon right confers upon the holder the storage benefits flowing from sequestration which is a naturally occurring process and the profit confers upon the holder a right to take naturally occurring produce from the land.  There are clear and correlating links between each form.  Further, it is well established that the profit does not require what is taken from the land to actually be a part of the soil or its produce.
  The right to shoot wild game is, for example, regarded as a profit à prendre  even though wild game is not a direct product of the soil.  The rationale is that where the land is the natural habitat of the produce, the link between the land and what is taken from it is sufficiently close to warrant the characterization of the interest as a profit.

The ‘natural rights’ similarity underlying each interest is not insignificant.  In a fundamental sense carbon sequestration has always existed as a natural and appurtenant right to land ownership.  Separating out this natural ownership interest and validating it as an independent interest is arguably best achieved by aligning the interest with pre-defined servitude forms.
   

Given these connective associations, it is arguable that the statutory provisions that characterize the carbon right as a profit merely endorse the closest and most appropriate common law form.  Further, the description of the profit as a ‘peculiar’ one to which the ‘familiar’ rules of property may not apply and further, to which‘all sorts of interests may exist’, suggests that the profit is a more flexible and accommodating servitude, with the capacity to embrace the carbon right.
   
There are, however, significant impediments to the characterization of the carbon right as a profit à prendre .  The primary and most enduring difficulty lies in the fact that the carbon right does not involve the taking of any naturally occurring produce.   The holder of a carbon right takes only the incorporeal benefit, whether legal or commercial, of carbon sequestration from the land and nothing more.  Carbon sequestration is a process connected with the storage of carbon in the soil and the tree root system and covers both existing stored carbon as well as any carbon potential.  The fundamental feature of both ‘stored’ and ‘potential’ carbon is that it is retained within the soil.
  The only ‘produce’ that carbon right holders take from the land, if it can be so defined, is the consequential benefit flowing from the actual or potential carbon storage.  

Given their character, carbon rights were unlikely to comply with the common law requirements for establishing a profit à prendre .  To combat this difficulty, the legislative provisions expressly deem the incorporeal benefit flowing from carbon sequestration to constitute the ‘profit’.  These deeming provisions attempt to enframe the carbon right within the recognized common law form by endorsing the incorporeal benefit as a profit..
  

In this respect, the statutory provisions distort the orthodox character of the profit.  The  incorporeal benefit flowing from carbon storage is fundamentally different to a right to remove natural and physical produce from the land.  The deeming provisions skim over the nucleus of the profit and in so doing blur the demarcation between proprietary right and proprietary effect.  Many property interests confer legal and commercial benefits upon the holder however the acquisition of that benefit does not define its proprietary form.  Deeming the legal and commercial benefit of carbon sequestration to constitute a ‘profit’ does not properly explicate the basis for its common law categorization.  

The deeming provisions also leave important issues unresolved.  For example, if the benefit flowing from a carbon right is a profit, what is the physical scope of this right and how exactly does it limit the land-owner?  A right of taking would ordinarily include any associated rights necessary to support the act of physically removing natural produce from the land and, in so doing, identify the scope and character of the interest.  A right to the intangible benefit flowing from carbon storage does not, however, have any identifiable physical boundaries.
  If what is removed is not physically identifiable, there is necessarily uncertainty about the scope of the right including, for example, a clear determination of what the benefit actually is and when it has been removed.  These difficulties are significant impediments which have not been adequately addressed by the legislation.  

Classifying carbon rights as profits a prendre has the ‘the appeal of familiarity’, in that it ensures carbon rights are incorporated into pre-existing property categories and therefore avoids the need to implement wide scale reform.
  The difficulty, however, of assessing exactly how a right to the legal and commercial benefits of carbon storage can function as a profit and how the recognition of such a right may be accepted within the existing common law framework has not been adequately addressed by the legislation.  The complexities that these issues raise may impede the development of an efficient and productive carbon offset market.
 

The corporeal nature of the common law profit à prendre   is an important aspect of its core character.  It confers upon the holder possession over something which the owner of the land would otherwise have exclusive power to appropriate.  The types of physical substances that the holder of a profit may remove  include solids, liquids (oil or water) and gases.
  Incorporeal rights are not included in this category because the whole purpose of the profit is to confer a right to sever or remove existing natural produce so that it may be taken out of the possession of the owner of the land.  The existence of this right differentiates the profit from personal ownership of the produce itself.      

4: Carbon Rights as Conservation Easements

In some respects, if carbon rights are to be aligned with pre-established common law categories, it may be better to categorize them as easements rather than profits.  As an easement, the carbon right may be articulated as an incorporeal interest which is attached to the land but separate from it. 
   The rights which make up the easement do not need to be characterized as rights of taking although it must be established that the easement right is identifiable, burdens the servient tenement and benefits the dominant tenement.
  This requirement creates problems because the carbon right is essentially a right in gross; it burdens the land to which it applies but does not provide an identifiable benefit to any other land.  If carbon rights were to be articulated as easements, specific legislative endorsement authorising the validity of in gross carbon rights would be required.  This approach has not been endorsed in any of the legislative frameworks in Australia to date.

It is, however, not uncommon for the easement to be utilized for in recognition of natural resource interests.  In Canada and the United States, authorizing legislation permits the creation of what are known as  conservation easements in gross in order to facilitate increased conservation rights.
  These easements arise in conformity with the regulatory provisions where a landowner grants rights to another person in the land and, in return, assumes specific obligations over the land.  The mutual rights and obligations underlying these easements are founded upon conservation purposes or objectives.  For example, the Alberta Environmental Protection and Enhancement Act, R.S.A 2000 sets out that conservation easements may be granted for the primary purpose of protecting, conserving and enhancing the environment.
   

5: Carbon Rights and Carbon Covenants as New Registrable Interests

The legislative provisions in Western Australia and South Australia validating the carbon right as a new form of registrable encumbrance on the underlying land represent a clear and marked departure from the statutory schemes deeming the right to be a profit à prendre .  This statutory interest is not articulated as a profit à prendre  and is therefore not aligned with the common law form.  Nor is the statutory interest articulated as an easement or a restrictive covenant.  Rather, the statutory interest is described as an encumbrance over the land, arising in accordance with the terms and provisions of the specific legislative provisions but not attached to any specific common law category.
  

The pre-condition for proprietary verification of the carbon right as a statutory land interest in both South Australia and Western Australia is consent from all parties having an interest in the land.
  In Western Australia, a further pre-condition is the need for the carbon agreement to be registered.
   The carbon right will therefore become a valid statutory encumbrance upon registration, although registration does not in itself provide any guarantee as to the quantity of carbon stored or, indeed, whether the stored carbon will remain on the land.   

To promote effective management of the carbon right, the Carbon Rights Act 2003 (WA) sets out that the owner of a carbon right is entitled to enter into a carbon covenant with the land-owner or any other relevant party in order to manage and protect the carbon in the land over which the carbon right is registered.
  The only pre-condition to the creation of the carbon right is the registration of an approved form.
 The carbon right form should be lodged at the Department of Land Information and should appropriately identify the area of land which is to be subject to the carbon right.  It is also possible for a caveat to be lodged prior to the registration of a carbon right in order to notify relevant parties of the impending registration.

The Western Australia legislation also authorizes the registration of carbon covenants on the title and, where registered, the covenant will be elevated into a proprietary encumbrance over the land.
  A registered carbon covenant differs from other land covenants in that it constitutes a land encumbrances rather than a contractual burden.  Carbon covenants can only be created over carbon rights.  It is possible to have a carbon right without a carbon covenant however it is not possible for a carbon covenant to exist in the absence of a carbon right.
  A carbon right and a carbon covenant relating to the same land must be owned by the same person.
  

In order to accommodate the carbon right and the carbon covenant the provisions of the Transfer of Land Act 1893 (WA) have been accordingly amended.  The definition of an instrument and a proprietor have been amended to take account of the registrability of the carbon right and the a carbon covenant form.  The definition of an instrument now includes a document for the transfer, mortgage or charge of a carbon right or a carbon covenant or a document for the extension, variation or surrender of a carbon right or carbon covenant.
  Division 2A of the Transfer of Land Act 1893 (WA) deals with the registration of carbon rights and carbon covenants setting out that a carbon right cannot be registered without the written consent of each person holding a registered interest in the relevant land.
  Further, a carbon covenant cannot be registered without the written consent of the registered land-owner and the registered carbon right holder.
  Any mortgage or other encumbrance existing on the title will take subject to the carbon right and the carbon covenant because their consent is a precondition to the registration of both interests.

The explanatory memoranda issued with respect to the Carbon Rights Act 2003 (WA) set out further points of clarification with respect to the proprietary nature of the new statutory carbon interest.  These include:

· A carbon right is a separate interest in the affected land and can be dealt with as such.

· The carbon right runs with the affected land.

· The carbon right does not confer a right to possess the specified land.

· The creation of a carbon right is not a subdivision
· The carbon covenant runs with the burdened land.

· Dealings in carbon covenants are constrained by the requirement that at all times the proprietor of a carbon covenant must be the proprietor of the carbon right to which it relates.

· The proprietor of a carbon covenant does not have a right to possess the specified land, but may be given a licence to enter, to inspect or to remedy a default.

The carbon right and the carbon covenant exist separately to the underlying land title, but run with the land as incorporeal encumbrances.  In this respect the statutory interest is akin to a common law profit but is not burdened by the complexities of that categorization.  It is not necessary to determine how the registered carbon right or carbon covenant will correspond with common law forms because it is fundamentally a statutory creature.  

Registration is an important aspect of the new statutory carbon right; it is the touchstone for its proprietary verification, notifying the rest of the world of its existence and shifting the burden and allocation costs to prospective purchasers searching the title.  The virtues of utilizing the registration system for the creation of new incorporeal interests were outlined by  Professor Epstein:

The genius of the recordation system is that it allows a purchaser to determine with whom he must deal, without restricting the richness and variety of possible transactions….And while it imposes upon prospective purchasers the affirmative duty of search, it channels the search so required, and thereby protects those who make the search with a completeness that the common-law rules could not provide.

The process of validating carbon rights and carbon covenants by registration has significantly extended the powers of the land registrar.  Registered title under a Torrens framework has never been regarded as historical or derivative because the registration creates a new title, however the newly registered title has always been sourced in a transaction or dealing with pre-existing interest. 
  The basic purpose of registration is to confer indefeasibility upon registered titles, create a conclusive register and preclude the retrospective investigation of title.
  In this way, registration provides ‘immunity from attack by adverse claims to the land or interest’.
  

Registration of a carbon right and/or a carbon covenant results in the creation of a new title not sourced in any pre-existing title.  In this context registration becomes a true act of conception, certifying a new form of property with no connection to any pre-existing common law form.  This is a significant shift in perspective however it is one which the framework can readily respond to.  The conceptual transformation from bare carbon agreement to full registered land interest is achieved by reconfiguring the objectives of registration and the institutional resources supporting the conveyancing process.
  It validates the importance of registration as a process of title recognition as well as title protection.

A connected development is the amendment to the definition of an instrument under the Transfer of Land Act 1893 (WA) to include a carbon right or carbon covenant agreements.
  Previously, the definition of an instrument referred to a document outlining a dealing or alienation in land such as a conveyance, assignment, transfer, lease, sub-lease, mortgage, easement or profit à prendre .  An extrinsic document that did not, in itself, create or deal with a land interest did not come within the scope of that definition.
  The revised provision incorporates a bare document, that is, an agreement to confer a carbon right or an associated carbon covenant agreement, into the definition of an instrument, despite the fact that such an agreement does not in itself create a land interest or deal with a pre-existing land interest.  The newly expanded scope of the definition of an instrument is an important component in the overall statutory implementation of carbon rights but is to be interpreted contextually.  The definition of an instrument within one piece of legislation is not necessarily transferable to another.
   
A further shift in orthodoxy lies in the characterisation of a registered carbon covenant, first as a registrable interest and second, upon registration, as a land encumbrance.  The verification of a carbon covenant as a land interest arising upon registration represents a fundamental shift in perspective.  Under common law, the burden of a restrictive covenant is not enforceable against a successor in title although the equitable jurisdiction may enforce the burden where it would be unfair not to do so.
  A restrictive covenant may be recorded on the title of burdened land rather than registered,  however this process does not alter its contractual status.
   

The ostensible rationale for elevating a registered carbon covenant to the status of a land interest is the need to ensure that regulatory agreements which properly articulate management and protection issues for carbon right holders, acquire the same proprietary status as the carbon right itself.  This way, both the carbon right and the carbon covenant are treated collectively as land interests ensuring that the rights and duties associated with the carbon right acquire the same protection as the right itself.
  A carbon covenant may include a right, obligation or restriction over land upon which the carbon right is located but can only exist as an accompaniment to a carbon right; it has no independent existence.  

The statutory elevation of the carbon right and the carbon covenant into land interests highlights the utility and diversity of pure statutory land interests.  Despite the growing ‘obsolescence’ of the numerus clausus principle, common law interests are still curtailed by defined and regulated categories which are less responsive to new and unique proprietary forms.
  The development of a focused and flexible framework for the proprietary verification of the carbon right is imperative, particularly with the impending introduction of a national carbon trading scheme.  The profit à prendre  is an ineffective form for the articulation of carbon rights, burdened by the strictures of an unyielding common law edifice.  Statutory validation of the carbon right as a new land encumbrance, verified by consensual registration, presents a more efficient and adaptable alternative with the capacity to incorporate broader conceptual rights, liberties and privileges connected with the carbon sequestration process.
  

6: The Utility and Effect of New Property Rights
Recognition of new statute based property interests in natural resources, with particularised governmental entitlements and permits, is an increasing phenomenon.
  One of the imperatives underlying modern property law is the creation of a particularised regulatory framework outlining the scope and format of natural resource interests so as to ensure their long term viability and legitimacy.
  This is no small task when consideration is given to the rapidly changing social, economic and environmental demographics of the modern world.

Historically, many natural resources such as air, water, space and oceans were considered incapable of private ownership as they came within the application of the public trust doctrine.
  In modern society, however, there are very few identifiable resources beyond the embrace of technological advances aimed at harnessing a resource for exclusive use.  A century ago, it would have been difficult to imagine that the carbon sequestration process, an ineluctable constituent of natural progression, would constitute a verifiable property resource distinctive from land ownership.  In contemporary society, where prompt and focused legal strategies for dealing with climate change are socially and economically imperative, the dissection of the carbon sequestration process from the natural rights associated with land ownership represents an important shift in orthodoxy.  This type of proprietary verification corresponds with the legitimate expectations of an evolving society; it also corresponds with what has been described as the de-physicalization and partialization of land interests.

Statutory carbon rights which are articulated without reference to underlying common law forms provide a proprietary endorsement which is responsive to the essential nature of the interest as well as the internal governance mechanisms which support fragmented land resources.
  The characterization of a new statutory land interest operates on a number of levels; the statutory personality of the interest is articulated, the pre-conditions for its existence are prescribed and the means by which the interest is managed and protected is defined. 
  In many instances, the statutory rights are not new because their articulation is firmly grounded within the established boundaries of the traditional common law paradigm.
  This is the case with the legislative provisions deeming the carbon right to constitute a profit à prendre; these provisions straddle statute and common law and whilst the interest is recognized by statute, it is nevertheless articulated as a component of the ‘organic and encompassing unity’ of the common law framework.
  This is an inexpedient verification process; it binds the interest to an unyielding framework whilst at the same time effecting a conceptual severance with its related nomenclature, the profit a prendre.
  The statutory carbon profit is neither a common law profit nor a statutory interest; the legislative endorsement of the benefit of carbon sequestration as a ‘profit’ provides little analytical traction for a court in ‘formalizing its intuitions’ and ‘differentiating protected property from unprotected fragments.’
    

The primary difficulty with the verification of the carbon right as statutory property however lies in the disjunction between statutory interests and common law institutional protection.  Statutory interests are inherently susceptible and vulnerable to change and this has resulted in diminished protection.
  It has been held that statutory property interests are not capable of being compensated pursuant to s51(xxxi) of the Commonwealth Constitution because modification or extinguishment of such a right does not amount to an acquisition of property.
  The Australian High Court in Georgiadis v Australian and Overseas Telecommunication Corporation clearly articulated this position.  Mason CJ, Deane and Gaudron JJ noted:
…a right which has no existence apart from statute is one that, of its nature, is susceptible to modification or extinguishment.  There is no acquisition of property involved in the modification or extinguishment of a right which has no basis in the general law and which, of its nature, is susceptible to that course.

This determination reflects an inherent bias in the perceived legitimacy and strength of statutory property.  The non-connection of the interest with the common law framework leaves it open to statutory modification and institutional estrangement.  Statutory land interests are regarded as functional legislative responses to changing social expectations rather than predictable property institutions.
  The susceptibility to modification or extinguishment combined with the emphasis that new statutory interests generally place upon administrative process, has undermined their proprietary legitimacy.  In this respect, statutory natural resource interests are often treated as environmental rights rather than land interests.

Whilst these status and perception issues are significant limitations for the statutory articulation of carbon rights, they are far outweighed by the structural advantages flowing from statutory verification of the carbon right as a new land interest.  The flexibility and focus provided by the statutory provisions ensure that the parties have the freedom to appropriately determine the rights and obligations necessary for particular carbon grants.  The type of interests that may be relevant to one carbon grant may not be relevant to another and the framework must be capable of responding to this.  For example, the time that may be necessary for the carbon sequestration process to eventuate may mean that some carbon rights may endure far longer than others.  The importation of temporal requirements allowing one carbon right to endure for a specific period of time and another to endure indefinitely, analogous to the sequential aspects of common law estate, are best achieved via specific and registrable contractual arrangements.  In this way, the quality of the carbon interest is shaped by the associated interest holders.

Statutory property transcends the boundaries of the traditional common law closed list and is a significant and effective means of acknowledging a new form of natural resource interest.
  The determination of when a particular entitlement should be protected by a property rule, whether statutory or otherwise, involves a range of factors, based broadly upon considerations involving economic efficiency, distributional preference and general justice.
  The creation of new incorporeal land interests, such as the carbon right, which separate natural ownership rights from the land and invest them with a separate proprietary existence is ultimately a product of contemporary imperatives.
  Where the new interest has a core connection to the land and promotes its effective social, economic and environmental well-being, it should be verified as statutory property.
  Legislation is more attractive than common-law in this respect because of the ‘clarity, universality, comprehensiveness, stability, prospectivity and implicit compensation’ it has the capacity to achieve.
 

Carbon rights confer a right to an intangible carbon benefit, the scope and character of such a benefit being difficult to conceptualize.  The enormous potential of such rights to trade as offsets within a national carbon trading scheme provides a firm imperative for a clear, consistent and uniform legislative articulation.  A statutory framework that shifts the proprietary conception of a carbon right from an oblique, reducible and non-definable entitlement into a coherent, rationalized form, is one of the pre-requisites to the implementation of an effective and efficient carbon trading market.

7: Conclusion

The difference in approach taken by each state to the articulation of carbon rights is reflective of the tension between a common law categorization approach mandating the legislative acknowledgement of the carbon right as a preconceived common law interest and the statutory creation approach validating the right as a new, non-aligned, interest dependant for creation upon the specific terms and conditions of the statutory provisions.  Carbon rights are best articulated as unaligned statutory interests because of their unique character and the need to sustain a flexible and accommodating framework, capable of evolving consistently with shifting scientific, economic and environmental objectives.   

The introduction of uniform forestry carbon rights legislation would promote a seamless economic framework for carbon trading, and a more consistent and structured approach to proprietary verification.  Carbon rights should continue to be articulated as property interests which exist separately from the ownership of the underlying land to which they attach.  This distinction is important because the utility of carbon rights lies in their durability, as interests which run with the land as well as their fungibility, as interests which may be transferred independently to the land itself.  

The statutory recognition of carbon rights and carbon covenants as new interests represents a more intuitive response to the proprietary verification of a crucial, natural process.  Articulating forestry carbon rights as land interests is essentially a distortion of traditional and orthodox land fragmentation principles.  The distortion is a necessary one given the imperatives underlying climate change strategies however it is one to which a steadfast, and in many ways obdurate common law framework will be slow to respond to.  The rapid onset of climate change demands a swift and efficient response, best achieved through the implementation of uniform legislation verifying carbon rights, increasingly acknowledged as one of the most important forms of natural resource interests in contemporary law, as ‘new property’ which is created, designed, purchased and managed by the modern regulatory apparatus.
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