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Opening Address by Hon Phil Goff, Minister of
Foreign Affairs and Trade
International Institutions and Governance: A New
Zealand Perspective

Introduction

Tena koutou nga mana karanga maha. Tena koutou.

It is my pleasure to address this 11™ annual conference of the Australian New Zealand Society of
International Law, and to welcome you all to Wellington.

Could T first congratulate the New Zealand Centre for Public Law and ANZSIL for the tremendous
work they have put into organising this conference.

I acknowledge also the support given by the ANU Centre for International and Public Law, Fonterra,
the International Law Association, the Law Foundation, NZAID, and the Ministry of Foreign Affairs
and Trade.

You are meeting at a time when attention is focused on international law and multilateralism.

How effectively does the architecture that we have built over the last 60 years allow us to meet the
challenges of the 21% century - the impact of globalisation, terrorism and regional conflict, and

problems which do not stop at national borders?

These questions will be a driving force in your discussions over the coming days.

Importance of international law to New Zealand

First, a comment on the importance of international law and its supporting institutions for New
Zealand.

If the law of the jungle rather than the rule of law were to prevail, small nations such as New Zealand
inevitably lose out to the interests of larger and more powerful countries.

International law however is not only significant to small countries.

The security of all states is ultimately dependent on an international framework of rules that are
designed to ensure the safety and security of their populations from threats such as terrorism.

The growth of international law and these institutions over the last 60 years has fundamentally changed
the way countries relate to each other, and has increased both the stake and voice of smaller countries
in international affairs.

For New Zealand that change has been for the better.

We have invested, and continue to invest, a large amount of effort in seeking to ensure that the
international system delivers.

There are, from a New Zealand perspective, four fundamental aspects underpinning international legal
order.

These are:



e the UN Charter and UN system,
e internationally agreed legal norms and rules,
e effective international dispute settlement and judicial bodies, and

e regional integration and cooperation.

The UN Charter and UN system

The most fundamental pillar of the international order is the United Nations.

The United Nations was built on a determination after the Second World War to repudiate the use of
force by providing for the peaceful settlement of disputes and an internationally agreed legal order for
the maintenance of peace and security.

In nearly sixty years the United Nations has played a crucial role in the development and maintenance
of international law.

The tools within the UN system have shown themselves fit for this purpose, as long as members choose
to use them.

The International Law Commission has played a critical role in the analysis and codification of
complex legal challenges. It has been an honour for New Zealand to have recently had Bill Mansfield,
who is here today, elected to the membership.

The great exercises in codification under the UN’s authority — the Vienna Convention on the Law of
Treaties, the Convention on the Law of the Sea — to take just two examples, serve to underscore the
UN’s success as a law making institution.

The wider UN system has itself also supported the development of a broad range of instruments in
areas such as human rights, social and gender equality, environmental protection and resource
management.

But in its most important, and most difficult, area of responsibility, the maintenance of international
peace and security, there will always be limitations on what the UN can achieve.

The effectiveness of the United Nations depends on the political will of its members, and in particular
of course, its leading members.

We witnessed in March, in relation to Iraq, an inability to achieve agreement in the Security Council on
the appropriate way forward.

While there was agreement on the goal of securing Iraq’s compliance with Security Council’s
resolutions, there was no agreement over means, and if and when the ultimate sanction of force
available under the UN Charter should be used. A pivotal issue became what constituted appropriate
authorisation under the UN system for the use of force.

There was disagreement over whether existing Security Council resolutions provided sufficient
authorisation for the action ultimately taken.

After effort over a number of months, a common will proved elusive, including on this legal issue.

The question which remains is if and how we can avoid the sort of stalemate reached in the Security
Council over Iraq from occurring again in the future.

Following the intervention in Kosovo there was considerable reflection on a set of principles that might
govern any right of humanitarian intervention, including the crucial role of the Security Council in any
such situations.



What we need to do now is similarly think about the lessons for the future for the United Nations and
international law flowing from the events in Iraq.

How does the United Nations deal effectively and consistently with a member state which is failing to
comply with Security Council resolutions? Are there improvements in the way that the Security
Council can undertake the diplomatic process?

There also needs to be a renewed commitment by member states to the UN’s principles and the
importance of acting in accordance with international law.

It is reassuring in this regard that Security Council Resolution 1483 gave prominence to the need for all
states to comply fully with their obligations under international law, including the Geneva Conventions
and the Hague Regulations. It also affirmed the important role which the United Nations has to play in
the reconstruction of Iraq and the restoration of democratically-based institutions.

Iraq represented a failure of the United Nations as its detractors have pointed out. However, this needs
to be seen in the context of other successes in such places as Bosnia, Namibia and East Timor and in its
efforts to combat terrorism.

Internationally agreed legal norms and rules

Anyone disputing the relevance or usefulness of international law need only look at the broad range of
daily activities it now encompasses. Aviation, shipping, fishing, postal services, trade in goods and
services, intellectual property, plant varieties, weights and measures, work conditions,
telecommunications and meteorology are all examples of areas of activity now regulated by public
international law.

International law encompasses standards for environmental protection, disarmament, war crimes and
other international crimes, human rights, trade and international peace and security.

And in the private international law field it covers important areas of mutual co-operation relevant to
individual private activity. I am very pleased the Secretary-General of the Hague Conference, Dr Hans
van Loon, is present here, given the important contribution the Hague Conference makes to the
development of new instruments in this area.

The range of areas now governed by international rules has grown exponentially.

Important new instruments for which we have recently enacted implementing legislation include the
Conventions on Terrorist Bombings and Terrorist Financing and Security Council Resolution 1373, the
UN Convention against Transnational Organised Crime and its protocols on Migrant Smuggling and
People Trafficking.

New Zealand is also currently working on becoming party to the Conventions on the Protection of
Nuclear Material and Marking of Plastic Explosives, the Framework Convention on Tobacco Control,
the Stockholm Convention on Persistent Organic Pollutants and the Rotterdam Convention on Prior
Informed Consent.

While the scope of international norms and standards has grown, many are still far from universally
accepted.

Not all states are party to all treaties.

Measures to address global problems like terrorism or environmental degradation will not be fully
effective in achieving their objectives if they are implemented unevenly.

States must continue to be persuaded of the benefits of international law and international institutions
for solving global problems.



In that respect all societies are grappling with the challenge of reconciling the principles of state
sovereignty with the reality of globalisation.

Viruses, like HIV/AIDS and as we have seen most recently, SARS, do not respect national borders.
Nor can one country acting alone effectively protect its population from their threat.

Combating terrorism, and other transnational crime such as trafficking in women and children or
preventing the commercial sexual exploitation of children through the internet, all require highly
developed cooperation mechanisms that transcend national borders.

Sovereignty may continue to be strongly defended as a fundamental principle of the international legal
order, but it must increasingly be understood to exist within a framework of internationally agreed rules
that constrain state action inside, as well as outside, its borders.

The sovereign decision to be bound by international standards in areas such as human rights should be
rightly regarded as one of the most appropriate manifestations of sovereignty, not as subjugation to
some foreign legal order.

Elaboration of norms and standards is only the first step. A key challenge lies in achieving their full
implementation by the states that sign on to them. Small and developing countries face particular
challenges in this respect.

Both the UN and other international institutions, as well as civil society, have a key role in ensuring
that states have the technical capacity to implement the obligations they have undertaken.

For New Zealand, building such technical capacity is an important aspect of our development
assistance programmes. As an example, we are, with Australia, helping with the drafting of model
counter-terrorism and transnational crime legislation for countries in the Pacific region to use as
appropriate.

Further challenges lie in securing the international enforceability of agreed international norms and
standards and in ensuring consistency in the application and adherence to international law across the
range of areas it now encompasses.

Effective dispute settlement and specialist judicial bodies

One of the most commonly heard criticisms of international law is the absence of a means to enforce it.

While international rules have always been a point of reference for peoples and communities arguing
for domestic change, the ability of governments to hold other governments accountable for breaches of
international law has been limited, and for individuals to hold governments to their international legal
obligations even more so.

Fortunately this situation is slowly changing.

More and more focus is shifting from standard-setting and rule-making to enforcement and
implementation.

There has been growing acceptance by states of the need to give teeth to their international
commitments through adopting enforcement mechanisms, and establishing specialist judicial bodies
that can address international wrongs.

New Zealand has seen major benefits from an enforceable rules-based international trading system.
And this is a sea change from the situation that we faced in the trading world of two decades ago.

If we had a problem then with a trading partner the only answer was to pursue all political levers in the
knowledge that the international legal avenues for resolving such problems were minimal.



The WTO dispute settlement system has fundamentally changed this.

To date we have been successful in utilising the WTO dispute settlement system to protect access to
Europe for our butter, to remove unjustified tariffs on our lamb exports to the United States and illegal
subsidies on Canada’s dairy exports.

At the same time we must acknowledge its limitations - rulings on fundamental differences between the
major players such as the EC and the US have in some cases not succeeded in resolving those
differences.

This is perhaps not surprising, but what may be more surprising is that such fundamental differences
have not toppled the system, nor have they discouraged states from further rule making and continuing
to negotiate to resolve those differences within the system.

In the UN there has also been progress in giving human rights treaties more teeth. Four of the six core
human rights treaties have complaints mechanisms.

But there is still resistance to international accountability. Individuals continue to have a limited ability
to hold their governments to international human rights standards and there continues to be impunity
for many human rights violations.

A further significant development in recent years has been the creation of the International Criminal
Court.

Years of effort by governments and civil society, and the terrible modern-day experiences in Rwanda
and the Former Yugoslavia, have culminated in the creation of a new international institution, which
aims to put an end to impunity for the most grievous crimes in international law and so deter their
commission in the future.

We hope that the International Criminal Court, which will soon be fully operational, will become one
of the pre-eminent instruments of international justice.

The support given to the establishment of the ICC accords with the growing recognition that robust
mechanisms for dispute settlement and enforcement, and international justice, can have an important
place and ultimately serve all states’ interests.

In particular, I hope that the quality of the new Court and safeguards against misuse of its procedures
will persuade the United States and other countries to embrace it rather than seeking exemption from
its jurisdiction.

New Zealand’s experience on international dispute settlement to date, whether in relation to WTO
disputes, nuclear testing in the Pacific, the Rainbow Warrior case, or fisheries issues such as southern
blue fin tuna, has been very positive.

We have not always secured all aspects of the redress that we were seeking. But the institutions we
have had recourse to have acted with deliberation and fairness in weighing the issues and delivering

rulings.

It is important to continue to build on and strengthen the mechanisms available for the resolution of
differences between states, and the ability to enforce the resolution once reached.

Regional integration/cooperation

The final area I would like to address is how regional integration and cooperation can support the rule
of law and the work of international institutions.

Regionalism can be both a catalyst for wider multilateral developments and complement action and
institutions at the multilateral level.



Working together at the regional level can help small states, like New Zealand, identify and pursue
shared objectives in the international law making process.

Working collectively, South Pacific states have been able to achieve a voice and visibility at the
multilateral level that they could not have achieved individually.

A good example of this is the way Pacific Island countries banded together during the Law of the Sea
negotiations in the 1970s to defend their coastal state interests in fisheries and other marine resources.

That cooperation was repeated in relation to the global challenge of driftnet fishing in the late 1980s
and remains essential in regional and multilateral fisheries discussions. It has been demonstrated most
recently in the concluding of the Convention on the Conservation of Highly Migratory Fish Stocks in
the Western and Central Pacific.

I would like to take this opportunity to acknowledge the presence here today of Ambassador Satya
Nandan, the Secretary-General of the International Seabed Authority, who has worked closely with the
countries of the South Pacific on fisheries and law of the sea matters throughout his distinguished
career.

The Pacific Islands Forum, which will be hosted this year by New Zealand, is a valuable institution for
enabling Pacific States to pursue issues of key concern to the region in a diverse range of areas
including trade, good governance and regional security.

International law and cooperation through international and regional institutions is fundamental to New
Zealand’s approach to the situation in the Solomon Islands.

The Solomons is on the verge of becoming a failed state with the collapse of the rule of law, the failure
of its economy and its loss of ability to provide basic social services.

The Solomons government has sought assistance from the Pacific through a police-led deployment to
control criminal elements, backed by armed peacekeepers.

Our participation will be undertaken collectively with members of the Pacific Forum under the
framework of the Biketawa Declaration and with the approval of the Commonwealth and the UN.

Regional cooperation also has a crucial role to play in the trade and economic area.

Both New Zealand and Australia have benefited greatly from the CER experience, which celebrates its
20™ anniversary this year.

Long before NAFTA or the WTO, New Zealand and Australia created one of the most open and
comprehensive trade agreements in the world.

The integration of our two economies and the benefits that has brought is underpinned not only by
close ties of friendship and commerce, but increasingly by a comprehensive framework of international
legal rules that continues to evolve.

Conclusion

In conclusion, what are the key lessons that we should carry forward from our past experience into the
future?

First, the framework of international law and institutions must continue to be dynamic and adapt to new
global challenges. This includes the areas such as terrorism, transnational crime, humanitarian
intervention, and the economic, social and human rights areas.



Second, we must achieve a greater commitment by states to invest in and work with the international
legal system to make it better, rather than to operate outside it. Countries need to realise that to secure
their national interests they must act multilaterally.

Third, commitment can only be effective if you adhere to all aspects of international law rather than
those aspects that may be convenient.

It is a contradiction to suggest that international law is fine in one context, such as the WTO, but not so
fine in another one, such as the UN.

Our security and the protection of our interests will not be guaranteed through such a selective
approach to the challenges of globalisation.

Fourth, more than just creating new instruments of international law, what we need is wider and better
adherence to existing ones.

Finally, I believe international law and its institutions remain the best means for addressing the
challenges of globalisation and harnessing its benefits both for New Zealand and all states.

I wish you well over the next few days in your discussions, and for a successful conference and a safe
trip home.



International Governance and Institutions: What
Significance for International Law?
Balancing Global and Regional Perspectives

Hans van Loon*

Introduction

Let me begin by thanking you most sincerely for affording me, as your antipode, the privilege of
addressing this Eleventh Annual Meeting of the Australian and New Zealand Society of International
Law. Since this is my first visit to New Zealand, I would like to seize this opportunity to express the
enormous satisfaction of the Permanent Bureau® about the fact that New Zealand on 5 February 2002
became a member state of the Hague Conference on Private International Law. I would also like to pay
tribute here to all those friends of the Hague Conference, both in New Zealand and Australia, who have
worked so hard for many years to make this possible.

Our hope is that its new status as a member of the Conference will bring many new benefits to New
Zealand in the various fields of transnational activity that are covered by the Hague Conventions.

What significance do these Conventions have to the theme of this Annual Meeting? In answer to this
question, I would invite you to pause for a moment, and try to visualise what globalisation means for New
Zealand these days: a continuous stream of thousands of New Zealanders travelling overseas, and of
foreigners to New Zealand; the settlement of 400,000 New Zealanders in Australia and their continuing
contacts with families and businesses here; large-scale transnational movements of assets, products and
services; flow of capital and information across borders; and large investments overseas.

Building a secure regional and global environment which favours trade and investment requires not only
rules for state conduct, but also predictable, low cost rules for the conduct and relationships of individuals,
families and business across borders.

Private international law is an important vehicle by which these requirements may be met. Uniform
approaches to these effects require treaties and there we arrive at the role of the Hague Conference on
Private International Law and its Conventions: they assist in bringing the rule of law to cross-border
situations.

Since the adoption of the latest Hague Convention in December last year, the Hague Convention on the
Law Applicable to Certain Rights in respect of Securities held with an Intermediary, there are now 35 of
these Conventions, not counting those that were adopted before the Second World War. At this point, New
Zealand is a party to three of these instruments: the Hague Conventions of 25 October 1980 on the Civil
Aspects of International Child Abduction and of 29 May 1993 on Protection of Children and Co-operation
in Respect of Intercountry Adoption and, relevant not only to families but also to traders and investors, the
Hague Convention of 5 October 1961 Abolishing the Requirement of Legalisation for Foreign Public
Documents. Australia, which has been a member of the Conference for thirty years now, is also a party to
these three Conventions. In addition, Australia has joined the Conventions on the Form of Wills,
Recognition of Divorces, Enforcement of Maintenance, Recognition of the Validity of Marriages,
International Protection of Children and, more directly relevant to commercial law, Taking of Evidence

Secretary General, Hague Conference on Private International Law. The Conference Committee expresses its
gratitude to the New Zealand Law Foundation for its support of this speaker.

“Permanent Bureau” is the statutory name of the Secretariat of the Hague Conference on Private
International Law.



Abroad and on the Law Applicable to Recognition of Trusts.'

A history of balancing differing perspectives

I will be highlighting some of the existing Conventions, as well as some of our current work on new
Conventions, important to the field of trade, investment and finance, but before doing so, allow me to
quickly brief you on where the Hague Conference comes from and what makes it a rather unique
organisation in its specialised, but at the same time broad, field.

In terms of global and regional perspectives, the Hague Conference’s 110 year-old history started as a
regional European and indeed civil law endeavour. This was so not because its founders wanted it to be
exclusive in this way — on the contrary: their aspirations were undoubtedly universal — but because
common law countries — the United Kingdom, the United States and also the Latin American countries —
declined to join. The Latin American countries feared that their participation would imperil their well-
considered regional codification efforts. The United Kingdom and the United States were simply not
interested. Indeed, the first non-European state to join, in 1904, was Japan, whose legal system was very
much influenced by continental Europe.

After the Second World War things began to change. The United Kingdom co-founded the new
organisation that was created to give a permanent structure to the work of the Hague Conference. Ireland
followed in 1955. The United States joined in 1964, Canada in 1968, Australia in 1973, and so on.

It is no exaggeration to say that, from the 1950s on, most of the Conference’s intellectual and
diplomatic efforts have been put to bridging the differences between the civil law and the common law
worlds. English was added to French as a second official language, and from 1960 on Conventions were
drawn up in both English and French. But the bridge-building exercise also required sustained extensive
research and continuing cross-cultural dialogue and diplomatic work. There is no question that this
massive investment was extremely fruitful for the Conference and in fact indispensable to prepare it for
a more universal role. The work on international co-operation in civil proceedings provides a good
example. The Convention of 1 March 1954 on Civil Procedure, like its predecessors of 1896 and 1905,
never attracted any ratification from common law countries because it was mainly based on the civil law
tradition of legal co-operation through official channels. With the participation of the common law
countries, the Convention was revised in three stages. This led to the Conventions of 15 November
1965 on the Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial Matters,
of 18 March 1970 on the Taking of Evidence Abroad in Civil or Commercial Matters and of 25
October 1980 on International Access to Justice, which have successfully accommodated the needs of
both systems; the Service and Evidence Conventions, in particular, have been widely ratified by
countries of both traditions.

This period of intense dialogue between the civil and the common law countries was essential to
prepare the Hague Conference for its growth towards a more universal organisation, a process which
quite recently accelerated: since early 2001 the number of member states of the Hague Conference has
grown by a third to its present 62, including, in addition to New Zealand, such countries as Malaysia,
Sri Lanka, South Africa, the Russian Federation, Brazil, Panama and Peru. In this new setting, the
building of bridges between the civil law and the common law remains of undiminished importance.

In addition, there are new developments which require other forms of dialogue. I will mention three of

The full titles are as follows: Convention of 5 October 1961 on the Conflicts of Laws Relating to the Form of
Testamentary Dispositions, Convention of 1 June 1970 on the Recognition of Divorces and Legal Separations,
Convention of 2 October 1973 on the Recognition and Enforcement of Decisions Relating to Maintenance
Obligations, Convention of 14 March 1978 on Celebration and Recognition of the Validity of Marriages,
Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation
in respect of Parental Responsibility and Measures for the Protection of Children, Convention of 18 March
1970 on the Taking of Evidence Abroad in Civil or Commercial Matters and the Convention of 1 July 1985 on
the Law Applicable to Trusts and on their Recognition.
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them: the special position of the US within the common law tradition; the emergence of regional
organisations such as the European Community; and the increasing significance of Islamic law.

First, it has become increasingly apparent recently that, within the common law tradition, the legal
system of the United States has in some respects developed in its own way. It is the legal variant of
Bernard Shaw’s famous statement that America and England are “two countries divided by a common
language”. In an early sign of these divergencies, the 1970 Evidence Convention contains an optional
clause, Article 23 — included at the last minute at the request of the United Kingdom — to stop
aggressive pretrial discovery, “fishing expeditions”, practised in the United States. Unfortunately, the
too-broad wording of this provision has caused misunderstandings, which were addressed in an experts’
meeting on the operation of the Convention — a special feature of the Hague Conference — held in 1978.
Differing views between the United States and other countries on adjudicatory jurisdiction in general,
on how to balance freedom of speech and other human rights, how to protect consumers, workers and
other weaker parties, have complicated our efforts to negotiate a global Convention on judgments. The
enormous expansion of the Internet and e-commerce have now led us to reduce the scope of these
negotiations. I will return to the Hague Judgments Project later on in this talk.

Secondly, recent years have seen an acceleration of economic integration in various parts of the world,
including in this region. Regional organisations have been set up, which, in some cases, have also
availed themselves of legislative procedures to accelerate the integration process: Mercosur in South
America is an example; OHADA, the Organisation for the Harmonisation of Business Law in
Francophone Africa, another. The most striking example of course is the European Community. As an
effect of the Amsterdam Treaty, the European Community has since 1999 acquired legislative powers
in the field of private international law. It has already used these powers and issued regulations, for
example on service of documents abroad, on jurisdiction in matters of divorce and child protection and
on the taking of evidence, all largely based on Hague examples. It follows from the case law of the
European Court of Justice that in so far as the Community has made use of its internal legislative
powers, it also has external competence. The Community may, in other words, itself conclude
international agreements. Such external competence may even be exclusive of that of individual
member states. This raises a number of important questions for the Hague Conference and I can only
briefly touch upon two aspects. The first relates to the Hague Conventions, the second to the
Organisation itself.

With the exception of the most recent Securities Convention, all Hague Conventions are open to
ratification by states only. But if the Community has exercised its internal competence in an area
covered by such a Hague Convention and, as a consequence, has acquired external competence, a
catch-22 situation may result: under EC law, individual member states may no longer on their own
ratify, but under the Convention the Community has no standing. One solution that was recently
applied, with regard to the 1996 Hague International Child Protection Convention, is that the Council of
the European Community decides that the member states will collectively sign in the interest of the
Community. That would seem to be the most pragmatic approach for existing Conventions.

The second question relates to the position of the Community within the Hague Conference. So far, the
Community has been able to participate as a very active observer in the negotiations. But having
become a new actor in the field of treaty-making in private international law, it is understandable that
the European Community has, by a letter sent in December last year, expressed a desire to become a
full member of the Hague Conference. We are presently preparing the modalities of such an admission.
One of the difficulties is, of course, the same as exists for treaties, namely that the Statute of the Hague
Conference only refers to member states and not to membership of regional organisations. It is likely
that an amendment of the Statute will not be limited to the European Community but anticipate the
possibility that organisations from other regions of the world will follow the European example. That is
also the thrust of the new clause in the Hague Securities Convention which, following the example of
the Cape Town Mobile Equipment Convention developed by Unidroit allows for accession by any
Regional Economic Integration Organisation that has competence over matters governed by the
Convention.

In any event, the Hague Conference, and other treaty making organisations, will be confronted with a
growing significance of regional presence and needs.
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Thirdly and finally, and of a somewhat different order, in a sense more comparable to its bridge-
building work between the civil and the common law traditions, the Hague Conference is increasingly
attentive to the needs of Islamic states. The Conference’s interest in Islamic law is not new. Indeed, it
goes back to long before “September 11”. Already the 1970 Divorce Convention deals with the
recognition of divorces according to Islamic law, provided they have been obtained following judicial
or other official proceedings. In the preparations of the Trust Convention special attention was given to
the Islamic wagf (or wakf), which is the Islamic law equivalent of the trust, mostly used for family and
charitable purposes. In October 1998 we co-organised with the University of Osnabriick in Germany a
two-day colloquium on “Islamic Law and its Reception by the Courts in the West”. The papers
presented, and collected in a remarkable publication, discussed the essentials and varieties of Shari’a
not only as regards family and inheritance but also, extensively, banking. This prepared, in a way, the
very interesting discussions on Islamic Securities that took place during he negotiations on the
Securities Convention. The main characteristic of Islamic financial instruments is that interest is
prohibited but trade is allowed — so these instruments are based on sale/lease, sale/buy back or profit
participation. As the explanatory report will explain, Islamic securities are covered by the Securities
Convention.

Hague Conventions relevant to regional and global trade and investment

Against this background, let me now highlight a few Hague instruments which may have particular
relevance in the context of the theme of this Annual Meeting. In leaving aside our many Conventions in
the field of international family law and child protection, I should emphasise, however, that a global
legal environment which favours trade and commerce also needs to offer persons who form part of the
mobile workforce and business community some minimum degree of stability and security with regard
to personal and family relations. That is why it is important that both New Zealand and Australia are
parties to Conventions such as the Child Abduction Convention and that New Zealand consider
following the Australian example of ratifying the 1996 Convention on Protection of Children.

I will then, first of all, say a little more on two Conventions on international co-operation in civil
procedures which 1 have already mentioned, the Service and Evidence Conventions; then on two
Conventions more particularly relevant to international finance and investment, the Trusts and
Securities Conventions; and I will conclude my presentation with our current work on Judgments.

The service of process and the business of obtaining evidence abroad are related and often arise as
consecutive stages in the management of an international case. The New Zealand Law Commission, in
their November 2000 Report on International Trade Conventions recommended both the Service and
the Evidence Conventions for accession by New Zealand. In the civil law traditions, the service of
process to assist in foreign proceedings is permitted only through official channels, and sometimes only
on a treaty basis. Accession to the Service Convention will enable New Zealand process to be served in
almost fifty other contracting states, including the EU countries (with the exception of Austria), Russia,
the United States and many Latin American countries, Egypt and Israel, Kuwait, Sri Lanka, Japan,
Korea and China. The Convention provides for service through Central Authorities in place of the more
cumbersome diplomatic and consular channels, and also for more direct modes of service, such as
service by post subject to any objection by the requested state. There are helpful provisions on
languages, forms and costs. The Convention provides for proof of service and for due process
protection of the defendant in case of inadequate service, for which the Convention defines an
international standard.

In a similar manner the Evidence Convention reconciles differences between the common law and the
civil law traditions for obtaining evidence. In a common law jurisdiction, the preparation of a case for
trial is the private responsibility of the parties. In many civil law countries, on the other hand, the
obtaining of evidence is part of the judicial function, and official permission is needed before the
evidence can be taken privately. As a consequence, civil law countries may object to direct requests for
evidence from a New Zealand party, and may not permit a New Zealand court official to take evidence
or to administer an oath on its territory. Similar to the Service Convention, the Evidence Convention
establishes a channel of Central Authorities for the transmission of a Letter of Request to the competent
court which will then execute the request in the same manner as it would in internal proceedings,
including by compulsion of unwilling witnesses to appear. In addition, the Convention will make it
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possible for New Zealand diplomatic officers, consular agents, or commissioners appointed by a New
Zealand court to take a deposition in foreign contracting states. At this point there are almost forty
contracting states, including Australia, Singapore, Sri Lanka, South Africa, Israel, Kuwait, most of the
states of the European Union, Russia, the United States and many Latin American countries.

I will also mention that from 17 October until 4 November 2003 we plan a one week meeting of experts
of our member states and of all the states parties to the Service, Evidence and Legalisation
Conventions, to discuss their practical operation. We will present to this meeting a new, revised, draft
edition of our Practical Handbook on the Service Convention, with updates on implementing legislation
and case law. We will also pay particular attention to the impact of new technology, both as regards the
transmission of process, and new ways of giving evidence, for instance by a video link.

In the area of banking investment and finance, there are two Conventions that I would like to mention.
The New Zealand Law Commission in its Report published in April 2002 on “Some problems in the
law of trusts” has recommended that New Zealand should follow the example of the United Kingdom
and Australia, and join the Hague Convention of 1 July 1985 on the Law Applicable to Trusts and on
their Recognition. The history of this Convention is interesting and has once again everything to do
with bridging the common law and the civil law traditions. Whereas trusts are common ground in the
common law, and are used for all kinds of purposes, they are an unknown species in most civil law
countries. Of course these countries are able to achieve most of the same results through other legal
devices: corporate, contractual, property and other arrangements. But while these provide functional
equivalents they are not structurally equivalent to the trust. When the Brussels Convention, now
Regulation, on jurisdiction and recognition and enforcement of judgments, introduced the concept of
“domicile of a trust” as a basis for jurisdiction, the question arose, in particular in the civil law
countries, according to what law that domicile was to be determined. This led the Permanent Bureau to
its proposal that common rules of applicable law on trusts should be developed. This is what the
Convention does. It provides that the law chosen by the settlor will govern the trust — Its validity,
construction, effects and administration. Where there is no such choice, the law with which the trust is
most closely connected governs, for which the Convention provides some criteria. In order to assist the
civil law countries, the Convention lists the basic characteristics of a trust, in particular the very
important notion that the assets of the trust constitute a separate fund and are not part of the trustee’s
own estate. Other provisions of the Convention also help to ensure that trusts will not be distorted in
their effects in countries that ignore them. Although the Convention does not deal explicitly with fiscal
matters, the experience of the Convention in the Netherlands for example, shows that it may also have a
beneficial effect on the tax treatment of foreign trusts. The Convention applies in Australia, Canada,
Hong Kong, Italy, Malta, the Netherlands and the United Kingdom. A number of other countries are
studying its ratification.

The latest Hague treaty, the Hague Securities Convention — the full title is the Convention on the Law
Applicable to Certain Rights in respect of Securities held with an Intermediary — is central to the
financial market. The Convention provides a uniform rule for determining the law governing
proprietary aspects of a disposition of indirectly held securities. It will bring very important benefits to
both investors and moneylenders, and hence to the financial system as a whole, which is perhaps one of
the most integrated global systems.

One of the key questions for moneylenders is how to ensure that they obtain a valid interest in securities
they take as collateral. That depends on the applicable law. In the old days that law was easy to
determine: one looked to the place of the location of the (certificate of the) securities. Nowadays, with
modern systems of technology, securities are much more difficult to locate as they are dematerialised.
They are actually most often held through a tier system of intermediaries. A new approach has therefore
been adopted in some jurisdictions, including the United States, Belgium and Luxembourg, which is to
look to the location not of the securities but of the intermediary who maintains for the banker or
investor the account to which the securities are credited. The advantage is that this leads again to the
law of one jurisdiction, which can be easily determined. That brings back legal certainty and
predictability, reduces risks and costs and allows for easier access to international capital. Under the
Convention, the account holder and his direct intermediary may expressly agree, in their account
agreement, on the law governing proprietary issues relating to the securities. This freedom is only
limited by a “reality test” to prevent the parties from choosing the law of a jurisdiction where the
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intermediary is not conducting any relevant business. For example, a Swiss bank should not be able to
agree with its New Zealand account holder that Cayman law applies without that Swiss bank having any
operations relating to the maintenance of securities accounts in the Cayman Islands. The Convention
goes out of its way to make sure that the applicable law can be determined in all foreseeable
circumstances, thus giving maximum foreseeability to a huge financial market, worth hundreds of
billions of US dollars a day. The Convention has already been widely welcomed, including by such
influential groups as the G30. The European Community, the United States and Japan, among others,
are preparing for its signing in the near future. We hope that New Zealand and Australia will be among
the first countries to sign.

Currently, the Conference is working on two new global Conventions: one on the recovery of child
support and family maintenance, the other on jurisdiction and recognition and enforcement of
judgments in civil and commercial matters. I will only comment on the latter project except to say that
Judge Jan Doogue from Auckland, New Zealand has been elected Chair of the Drafting Committee for
the Maintenance Convention.

After preparatory work, which started following a proposal made by the United States in 1992,
negotiations, on what has become known as the “judgements project” started in 1997, originally with
the ambition to establish a scheme with a scope as broad as the Brussels Regulation which covers most
of the field of civil and commercial law. The recent enormous growth of e-commerce transactions and
new possibilities for torts via the Internet caused us to pause for a moment and concentrate on an area
which is less affected by these new developments, choice of court in business-to-business (B2B)
situations. As a recent survey by the International Chamber of Commerce has confirmed, choice of
court clauses are widely used in commercial contracts. But whereas the Brussels Regulation provides
that such clauses are presumed to be of an exclusive character, unless the parties have agreed otherwise,
this is not the practise in other jurisdictions, such as the United States and New Zealand. So there is a
need for uniform rules on jurisdiction respecting the parties’ agreement, as well as a need for uniform
provisions on recognition and enforcement of the resulting judgments. That need becomes particularly
apparent if one realises that the 1958 UN New York Arbitration Convention provides businesses with
the certainty that arbitral awards will be enforced in over 130 countries, but that no such scheme is
available for ordinary judgments worldwide. The ICC study shows very clearly that businesses would
welcome such an alternative for a variety of reasons. This is true in particular for small and medium-
sized enterprises but also for larger companies, where the matter in dispute is of comparatively low
value and would probably not be taken to arbitration anyway.

An Informal Working Group has drawn up a draft which will be submitted to a Special Commission in
December 2003 with the task to prepare a preliminary draft Convention. If all goes well, it should not
take us too long to produce a Convention, which would constitute for ordinary judgments the equivalent
of the 1958 New York Arbitration Convention. At the same time we will continue our work on
jurisdictional and enforcement issues other than relating to choice of forum, possibly, as David
Goddard QC — a Member of the Informal Working Group — has suggested by way of a uniform model
law. We are very much counting on the input by New Zealand and Australia in this project.

Outlook

As the recent, sudden impact of ICT on our work on judgments has shown very clearly, technological
developments are taking place with such speed, and sooner rather than later with worldwide effect, that
they may easily overtake even the best prepared legislative efforts. Work at the global level, such as
that in UNCITRAL, Unidroit and the Hague Conference, ensures that countries are continuously aware
of the latest developments and that local, regional and global needs are all considered and balanced.
This also applies to differing legal traditions: civil and common law, western and Islamic law.

It may well be that we will be seeing rapid economic integration movements in various parts of the
world, stimulated by the expansion of the European Union. But we humans share one Earth only, and
unless regional integration efforts keep the global picture constantly in mind, tensions between regions
may easily grow. That is why we would invite New Zealand, and Australia, to consider using the body
of Hague work as a basis for future common work in the field of private international law.
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Once again, welcome New Zealand to the Hague Conference: we look forward to mutually-inspiring,
productive and joyful co-operation in the years ahead!
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The Review of the WTO Dispute Settlement
Understanding

(Edited notes of presentation)
Ravi Kewalram®

Introduction
Good morning ladies and gentlemen.

I am delighted to be back in Wellington after four years, and very pleased to be part of the discussions
today on international trade law.

My comments this morning are based on my experience in dealing with one or the other aspect of the WTO
Dispute Settlement Understanding (or DSU) and the DSU Review itself. My comments draw on a range of
views, but of course all opinions expressed by me are not necessarily to be attributed to the Australian
government.

What is the DSU?

For the benefit of those who do not follow WTO issues closely, I thought I would just take a step back and
put in context why the DSU is critical to the functioning of the WTO.

The DSU is Annex 2 to the Marrakesh Agreement Establishing the World Trade Organisation and is an
integral part of that Agreement. While the rules of international trade are regulated by the WTO Agreement
as a whole, it is the DSU that regulates the settlement of disputes between members about the WTO rules
themselves.

The DSU is more than just about setting out process between two disputing parties; it sets out substantive
rights and obligations between the disputants, and between the disputants and the rest of the WTO
membership. It is the component of the WTO that sets out how and when trade retaliation, in the event of
non-compliance, can be put in place. In other words, the DSU gives teeth to the entire system of rights and
obligations that is the WTO package.

Briefly — a WTO dispute has four distinct phases under the DSU. A consultation phase — during which
members must seek to resolve differences informally. A panel stage — during which a panel examines and
makes findings in relation to a dispute. An appeal phase — which allows members to have the Appellate
Body review findings of law arising from the panel stage. Finally, there is also an implementation,
compensation and retaliation phase — which determines the time that members have to implement
outcomes, and processes that take effect where a member does not implement findings of the panel or
Appellate Body — or is claimed not to have implemented.

Australian Department of Foreign Affairs and Trade. The author is grateful for the assistance of Maria Young in
the preparation of the paper on which the presentation is based, as well as to colleagues in the WTO Trade Law
Branch of DFAT. The views in this presentation are the author's and should not be attributed to the Australian
Government.
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