
The Australian 
Year Book of 

International Law 
Volume 25 

 
Includes 

Australian Practice in International Law 
for the Year 2004 

Editor Emeritus 
D W Greig 

Editors 
Andrew Byrnes 

Hilary Charlesworth 
Penelope Mathew 

 
Editorial Board 
Kent Anderson 
Bill Campbell 

Judith Gardam 
Robert McCorquodale 

Chris Moraitis 
Dianne Otto 

Ryszard Piotrowicz 
Donald R Rothwell 

Kim Rubenstein 
Ivan Shearer 

Kristen Walker 
 

Assistant Editor 
Jennifer Braid 

Editorial Assistance 
Felicity Chard 

 
Published by the  

Centre for International and Public Law, ANU College of Law, 
The Australian National University, 2006 



The Year Book is an annual publication of the Centre for International and 
Public Law, ANU College of Law, Australian National University. A style 
guide is available on website: <http://law.anu.edu.au/cipl/> (Publications). 
The Year Book is a refereed publication. Contributions for future volumes 
of the Year Book should be sent to: 

The Editor 
The Australian Year Book of International Law 
Centre for International and Public Law, ANU College of Law 
Australian National University 
Canberra ACT 0200, Australia 
Telephone: (61 2) 6125 0454 
Facsimile: (61 2) 6125 0150 
Email: <cipl.law@anu.edu.au> 
 
 

Current issues in Australia and 
internationally and back issues in 
Australia 

CIPL, ANU College of Law 
Australian National University 
Canberra ACT 0200, Australia 
Telephone: (61 2) 6125 0454 
Facsimile: (61 2) 6125 0150 
Email: <cipl.law@anu.edu.au> 

Back issues (excluding the two 
most recent issues) internationally 

William S. Hein & Co. Inc. 
1285 Main Street 
Buffalo 
New York 14209–1987 
Fax: (1 716) 883 8100 
http://www.wshein.com 
HeinOnline 
http://www.heinonline.org 

This volume may be cited as  
(2006) 25 Aust YBIL 

ISSN 0084–7658 
© Centre for International and Public Law, ANU College of Law,  

The Australian National University, and contributors 2006.  
This book is copyright. Apart from any fair dealing for the purpose of 
private study, research, criticism or review, as permitted under the 
Copyright Act, no part may be reproduced by any process without written 
permission. Inquiries should be addressed to the Centre for International 
and Public Law, The Australian National University, Canberra ACT 0200, 
Australia, or E-mailed to: <cipl.law@anu.edu.au>. 

 
Formatted in Times New Roman and Arial by the 

Centre for International and Public Law, ANU College of Law, 
The Australian National University, Canberra, Australia 

 
Printed by Robert Burton Printers, Sydney, Australia. 



 

Contents 
Obituary 
J G Starke, QC 

Ivan Shearer i 

Articles 
Reconstituting ‘Human Security’ in a New Security Environment: 

One Australian, Two Canadians and Article 3 of the 
Universal Declaration of Human Rights 1 
Greg Carne 

Acta Sunt Servanda? A Regime for Regulating the Unilateral Acts of  
States at International Law 43 
Camille Goodman 

A Constitution Friendly to International Law: Germany and its 
Völkerrechtsfreundlichkeit 75 
Daniel Lovric 

Towards Convergence in the Interpretation of the Refugee Convention:  
a Proposal for the Establishment of an International Judicial  
Commission for Refugees 105 
Anthony M North and Joyce Chia 

The Recent History of the Alien Tort Claims Act: Australia’s Role in its 
(attempted) Downfall 139 
Anne O’Rourke and Chris Nyland 

Defending ‘Terrorism’: Justifications and Excuses for Terrorism in 
International Criminal Law 177 
Ben Saul 

Multiple International Courts and the ‘Fragmentation’ of International 
Environmental Law 227 
Tim Stephens 

Arbitrary Detention in Australia: Detention of Unlawful Non-Citizens  
under the Migration Act 1958 (Cth) 273 
Matthew T Stubbs 

Casenote: Japan – Measures Affecting the Importation of Apples:  
Rotten to the Core? 309 
Caroline E Foster 

Book Reviews: Edited by Ryszard Piotrowicz 
Necessity, Proportionality and the Use of Force by States 

Judith Gardam (Tom Frame) 331 
The Power to Protect: Trade, Health and Uncertainty in the WTO 

Catherine Button (Michael Lennard) 334 
Companies, International Trade and Human Rights 

Janet Dine (Uta Kohl) 337 



 

The Political Interpretation of Multilateral Treaties 
Shirley V Scott (Stuart Kaye) 340 

Listening to the Silences: Women and War 
Helen Durham and Tracey Gurd (eds) (Noëlle Quénivet) 342 

Principles of International Criminal Law 
Gerhard Werle (Almiro Rodrigues) 345 

Customary International Humanitarian Law 
Jean-Marie Henckaerts and Louise Doswald-Beck (Ryszard Piotrowicz) 348 

Living by the Sword? The Ethics of Armed Intervention 
Tom Frame (Ivan Shearer) 350 

The International Covenant on Civil and Political Rights: 
Cases, Materials and Commentary 
Sarah Joseph, Jenny Schultz and Melissa Castan (Sarah Pritchard)  353 

Public International Law: An Australian Perspective 
Sam Blay, Ryszard Piotrowicz and Martin Tsamenyi (eds) (Andrew Byrnes) 356 

Dispute Settlement in the UN Convention on the Law of the Sea 
Natalie Klein (Philip Kimpton) 366 

The Governance of World Trade: International Civil Servants and the GATT/WTO 
Xu Yi-Chong and Patrick Weller (Andrew L Stoler) 369 

The Creation of States in International Law (2nd ed) 
James Crawford (Michelle Burgis) 372  

  

Australian Cases before Australian Courts and Tribunals 
Involving Questions of Public International Law 2004   

Jane McAdam, Deborah Roach and  Donald R Rothwell 377 
Australian Cases before International Courts and Tribunals 
Involving Questions of Public International Law 2004  

Justin Hogan-Doran and Tim Stephens 403 
Australian Legislation Concerning Matters of 
International Law 2004  

Scobie Mackay and William Story 425 
Australian Practice in International Law 2004  

Edited by Jennifer Cavenagh and supervised by 
Justine Braithwaite 463 

Annual Survey of Recent Developments in 
Australian Private International Law 2004  

Kent Anderson and Jim Davis 697 
Australian Treaty Action 2004 711  
Table of Cases 727  
Table of Statutes 739  
International Instruments 747  
Index 751  
 




